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From: Bill Kloos <billkloos@landuseoregon.com>
Sent: Monday, March 7, 2022 8:25 AM
To: FLOCK Gabriel <GFlock@eugene-or.gov>; GEPPER Jeffrey A <jgepper@eugene-or.gov>
Cc: KLOOS Bill (SMTP) <billkloos@landuseoregon.com>; SOMMERS Lauren A <LSommers@eugeneor.gov>
Subject: Bill Kloos Testimony on Greenway Ordinance; CA 22-1
[EXTERNAL ⚠]

Gabe and Jeff –
Attached is a letter of testimony for tomorrow night’s Greenway Ordinance hearing.
Can you please distribute to the Commissioners?
Thanks.

Bill Kloos
Law Office of Bill Kloos PC
375 W. 4th Ave., Suite 204
Eugene, OR 97401
Phone: 541-954-1260
Email: Bill Kloos@LandUseOregon.com
Web: www.LandUseOregon.com
CONFIDENTIALITY NOTICE: The information contained in this email communication may
contain confidential information that is legally privileged. If you are not the intended recipient, or if
you have reason to believe that this message has been addressed to you in error, you are
hereby notified that your receipt of this email was not intended by the sender and any disclosure,
copying, distribution or the taking of any action in reliance on the contents of this information
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except its direct delivery to the intended recipient is strictly prohibited. If you have received this
email in error, please notify me immediately by telephone at the numbers listed above or by
email and then delete the e-mail from your computer and do not print, copy or disclose it to
anyone else. Thank you.
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LAW OFFICE OF BILL KLOOS PC
OREGON LAND USE LAW
375 W. 4TH AVENUE, SUITE 204
EUGENE, OR 97401
TEL: 541.343.8596
WEB: WWW.LANDUSEOREGON.COM

BILL KLOOS
BILLKLOOS@LANDUSEOREGON.COM

March 8, 2022
Eugene Planning Commission
c/o Eugene Planning Division
99 W. 10th Street
Eugene, OR 97401
Re:

WRG Code Amendments; CA 22-1

Dear Commissioners and Staff:
These are initial comments on the first draft amendments, which I have review generally,
discussed with staff, and reduced to some emails with staff. I appreciate staff’s openness and
availability; I will try to do the same.
This hearing is everyone’s first run at this. I will keep my points at a high level, but grounded in
my recent experience in Greenway regulations and applications, which have been half a dozen or
so in as many years. The major issues I see are:
1. Is this amendment necessary or even lawful?
The stated purpose is to adopt clear and objective standards for housing in the Greenway. For
the past half dozen years, and as recently as November 2021, we have City Attorney opinions
explaining that state law requires only discretionary standards for Greenway development. See
attached Lttr from City Attny to Hearing Official (Nov. 23, 2021). Exhibit A. That letter
summarizes recent Eugene decisions by the Hearing Official (HO) and the Commission to that
effect. It determines that the state law requirement for clear and objective standards for housing
must give way to state law requiring discretionary standards for the Greenway.
“Consequently, the more particular requirements of ORS 390.314 and Goal 15
must take precedence over the general requirement for clear and objective
standards on lands within the Willamette River Greenway.” Lttr at 6 para 1.
The dialogue in Greenway land use applications has gone like this: Applicant: “I request only
clear and objective standards for Greenway housing, and all standards are discretionary.” Staff
and City Attorney: “State law requires discretionary Greenway standards.” The HO and
Commission: “We agree with the Staff and City Attorney; we approve your application under
the discretionary standards.”
If it has been the city position until now that Greenway standards must be discretionary to
comply with state law, how can the City justify adopting clear and objective standards now?
Plainly, this draft ordinance creating clear and objective standards was in the works at the City in
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November 2021 when the City Attorney was telling the HO that only discretionary standards are
allowed by state law.
So, there is some serious explaining to do here, which is not present in the materials. Why is this
ordinance needed at all? If the City Attorney advice has been right for the past six years, then the
city approach here, adopting clear and objective standards, is wrong.
2. How to draw the Setback Line?
Under this Ordinance, if an owner opts for discretionary standards then there is no Setback Line
to deal with. If the owner wants the clear and objective track then they have to deal with the
Setback Line. How will the exact location of the Setback Line be determined on a property
when an application is filed with the City? There are several very different options.
(a) Adopt an official map with an official line: It looks like this is the where the draft is
headed; just consult the official map for the location of the official line. This is easy to
do now. However, it will lead to dogfights and litigation in the context of applications.
That is because an application is filed based on a site survey. The official line on the
official map is not based on a survey. It will be guesswork to “fit” the official map/line
to the site survey. The official map will have to be enlarged and stretched to be fitted to
the survey; it will never be a perfect fit; a surveyor/cartographer can explain the several
errors that creep into the map fitting and the labels that apply to them. Then there is the
matter of the width of the line on the map itself – 20 feet, 30 feet? This issue – blowing
up official maps to fit site surveys has led to some nasty appeals over the years, some of
which have migrated to the Commission and LUBA. (Specific, gory case study examples
from 2005 to present on request.) As a veteran of several of those dustups I can assure
you they are a miserable experience for property owners; only the attorney come out
ahead.
(b) Adopt an official map with a metes and bound line: This is a neat, accurate
methodology; no one can argue with a metes and bounds line once it is stated. An
applicant’s surveyor just adds the established setback line to the site survey prior to an
application, and the owner plans around it. It is the same method used for the UGB in
some locations. The limitation, of course, is that it takes a lot more field work at the front
end by the city – now, prior to adopting the ordinance.
(c) Adopt a generic map with exact location to be determined on site: This is the
methodology used in the city’s Goal 5 program adopted in 2005. The ordinance
describes benchmarks for starting the measurement. The draft ordinance does this; it uses
the “Top of Bank” definition from the 2005 ordinance for the river as a Goal 5 resource.
That location can be identified and surveyed in the field at the time of a development
proposal. Then the distance to the required Setback Line can be added to the Site Plan by
the surveyor. The only room for argument might be locating the “Top of Bank” starting
point; however, there is not much to argue about there. This methodology could adopt a
generalized map showing the Setback Line, with a clear statement in the code that actual
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locations are determined in the field at the time of development. That is the methodology
for the Goal 5 program. It is a proven and understood methodology.
Of the three options above, I think (c) will result in the most predictability and the least litigation
in site-specific development proposals. It is also the same as the Goal 5 mapping methodology
for the same land on the same river.
3. The draft mapped Setback Line has significant errors in some locations.
I have not done a full review of the accuracy of the map to show what it intends to show. The
points made here reflect what I know about a couple of sites.
(a) The mapping has conflated the Goal 5 river resource with adjacent wetland
resources. The intent of the mapping is to start at the Top of Bank of the river, as
established in the Goal 5 program, and then draw a 100-foot Setback Line. At some
locations, however, the mapping has included, as part of the river, an adjacent,
inventoried Goal 5 wetland. Then it measured the 100-foot Setback Line from the edge
of the wetland. An example is a site off River Road at the east end of Greenleaf Ave.
This is a 5-acre site in the Greenway with two dwellings and an approved Greenway
permit and Tentative Plat for 12 lots – Bird Haven Subdivision. There is a Goal 5
wetland (two recycled gravel pits from the 1950s/60s) between the approved subdivision
and the river. The mapping, however, assumes the wetland is part of the river; it
measures the Setback Line from the wetland and thus shows nearly all of the site inside
the Setback Line. That is very basic error, a failure to distinguish between two different
Goal 5 resources – the river and the adjacent wetland. Attached as Exhibit B is the HO
decision approving Bird Haven in the Greenway. That decision at pages 4, 9-11 explains
that the ponds are a Goal 5 wetland resource, not part of the river. The wetland ponds
and the river are discrete Goal 5 resources with their own setbacks. Drawing the Setback
Line as proposed here would make the Setback area much too big because it would treat
the bank of the wetland as the bank of the river, which it is not.
There are other Goal 5 wetlands adjacent to the river, too. These sites need to be looked
at to be sure the Setback Line starts at the river Top of Bank, not an adjacent wetland Top
of Bank.
Note that this is the kind of mistake that would get cemented in place if the City adopts
and official map with and official line that does not capture what is intended – method (a)
above. Method (c) above would avoid this mistake.
(b) Mapping a 100-foot setback line in the Willakenzie Plan area would violate the
setback line established in that plan. The Willakenzie Area Plan prescribes a 35-foot
Top of Bank Greenway Setback Line in the plan area, which includes all of the Valley
River Center area. The draft maps show a 100-foot Setback Line. This is an
inconsistency between the WAP and the proposed code. The Setback Line in this area
needs to be shrunk to match the plan.
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4. There are inadequate provisions protecting uses developed or approved after the date of
the Goal 5 regulations – Nov. 14, 2005.
EC 9.8812 prohibits housing development inside the Setback area except for uses with a land use
approval prior to Nov. 14, 2005. This restriction needs further thought, at least in the following
respects:
(a) Impact on existing uses behind Setback Line: This would seem to make all existing
dwellings developed or changed inside the Setback Line after 11/14/2005 nonconforming
uses, What is the impact on existing uses in terms of getting Building Permits to make
improvements, including, say, adding a bedroom? Would it make sense to protect
existing uses by including them in the code’s list of “Legal Pre-Existing Uses” in EC
9.1240?
(b) Impact on approved but not yet developed uses behind Setback Line: Some uses
behind the Setback Line have been approved but not yet developed. What is the impact
of the EC 9.8812 prohibition on these approved uses? Can they be developed? Or are
those approvals snuffed out?
5. How to deal with residential lots in or mostly in the Setback that do not have an existing
dwelling?
There may be vacant residential lots that are wholly or mostly in the Setback area. What
happens to the residential development rights on these lots, which should be developable with a
residential use under clear and objective standards? Might these be treated similarly to such lots
impacted by the Goal 5 regulations in 2005?
6. How to deal with the Middle Housing and Middle Housing Land Division rights for
residential uses that are in or mostly in the Setback?
The blanket prohibition of housing inside the Setback Line seems to run afoul of the statute and
Rule that say the City must allow Middle Housing (duplex, triplex, quad) on any lot entitled to a
single family dwelling. In a situation where the Setback Line includes all or most of a residential
lot, that lot nevertheless has Middle Housing rights – the right to develop housing and divide
under clear and objective standards. An owner who wants to exercise their Middle Housing
rights will confront the EC 9.8812 prohibition on housing behind the Setback. The code needs to
have language that preserves Middle Housing rights consistent with the state rule for Middle
Housing. Those protections do not appear to be in this draft of the code.
7. Specific standards in EC 9.8814.
EC 9.8814(4)(a)2 requires, at the discretion of the Director, dedication of a “public access
connection” between a development site in the Greenway and any “public access point” for the
Greenway mapped by the City. This appears to require off-site improvements and dedications
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for public access. Whether it anticipates onsite dedication or offsite dedication, this requirement
is likely contrary to state and federal law. This is a discretionary requirement for dedication and
improvement of a public amenity. It is contrary to state law because is it discretionary with the
Director – not clear and objective. It is contrary to federal law because it flunks the Nollan
“nexus” test for exactions, and, depending on the circumstances, it may flunk the Dolan
“proportionality” test. We have multiple City Attorney statements to this effect in the context of
existing code requirements for public accessways under EC 9.6805. One example is reflected in
the Bird Haven Subdivision decision at page 14. Exhibit B.
I look forward to contributing further as the final draft takes shape.
Sincerely,

Bill Kloos
Bill Kloos
Exhibits:
A - Lttr from City Attny to Hearing Official (Nov. 23, 2021).
B - HO Decision Bird Haven Subdivision (Nov. 14, 2019)
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DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF EUGENE, OREGON
REQUEST FOR TENTATIVE SUBDIVSION AND
WILLAMETTE GREENWAY PERMIT APPROVAL
Application File Name (Number):
Bird Haven Subdivision (ST 19-4/WG 19-4)
Application Summary:
Request for approval of a tentative subdivision to create 12 residential lots with private street,
based on Needed Housing criteria; and Willamette Greenway permit.
Applicant/Owner:
Tom and Colleen Christian
Applicant’s Representatives:
Carol Schirmer, Schirmer Satre Group
Bill Kloos, Law Office of Bill Kloos PC
Lead City Staff:
Jeff Gepper, Assistant Planner
The following findings and conclusions are based upon testimony presented at the public hearing
held on September 11, 2019 and all documents in the Eugene City planning file for the requested
Bird Haven Subdivision submitted before the close of the record on October 30, 2019, including
documents submitted before, at and following the public hearing.
Conclusion:
The applicant’s request for a Willamette Greenway permit is approved. The applicant’s request
for a tentative subdivision is approved, subject to the following conditions:
1. The following shall be included as a note on the final site plans: “Residential
structures and accessory structures on any lots exceeding 13,500 square feet are
prohibited east of the west boundary of the 20-foot sanitary easement.”
2. The final site plans shall include a note indicating that Tract A is a protected
Conservation Setback area for the Willamette River Wetland Pond on the adjacent city
property and that uses in the Tract A area must comply with the Goal 5 protections in EC
9.4930.
3. The final site plans shall include an at least 28-foot wide private access easement from
Avian Way in order to accommodate city improvements needed to allow further
partitioning of adjacent Tax Lot 8600.

Hearings Official Decision (ST 19-4/WG 19-4)
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4. The applicant shall submit a Private Joint Use Access and Utility Easement and
Maintenance Agreement (JAM). The JAM must include a description defining the area of
the private street and also identify permitted improvements, construction expectations,
rights of usage and maintenance responsibilities for the facilities in the street. The JAM
shall be recorded concurrent with and cross-referenced on the final plat.
5. Provisions for public emergency access easement within the private street shall either
be included in the JAM that creates the private street or be dedicated as a Public
Emergency Access Easement on a standard City form.
6. The applicant shall request and be issued a Privately Engineered Public Improvement
(PEPI) permit for the construction of public improvements. In lieu of a PEPI permit, a
bond or other financial instrument guaranteeing the construction of public improvements
shall be submitted by the applicant and accepted by the City Engineer.
7. The applicant shall provide documentation that EWEB has received a financial
guarantee, ensuring water will be provided to each lot in the plat.
8. The applicant shall submit for City review and approval two paper copies of the final
plat, stamped by a certified engineer, that include the following:
a) A delineation of the Special Flood Hazard Area (SFHA) boundaries and the
community number, map/panel number, and effective date of the appropriate
Flood Insurance Rate Map (FIRM).
b) A note indicating the Base Flood Elevation (BFE) for each lot. If one BFE is used
for the entire development, it must be the most conservative.
c) A narrative, dated and stamped by the engineer (or licensed surveyor) explaining
the methodology used to determine the BFE.
9. The final site plans shall include a note stating which lots are within the Special Flood
Hazard Area (SFHA) and the BFE for those lots.
10. The final site plans shall include a special setback line a distance of 20 feet east from
the centerline of Rome Lane.
11. Note 11 on the final site plans shall be amended to state: “Existing overhead utility
lines may consist of power, telephone, and cable TV.”
12. Prior to final plat approval, the applicant shall provide documentation that the
existing house (260 Greenleaf Avenue) and associated accessory structure (Barn) have
been removed; or, the applicant shall submit a deed restriction that holds proposed Lots
2, 3, and 4 under common ownership (as one development site) until the house and
accessory structure have been removed.
13. Prior to final plat approval, the applicant shall amend the road and lot configuration
to ensure that at least 10’ of setback is established between the front lot line and the
existing dwelling (260 Greenleaf) to remain; or, the applicant shall provide
documentation that the existing house (260 Greenleaf Avenue) has been removed.
Hearings Official Decision (ST 19-4/WG 19-4)
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14. Prior to final plat approval, the applicant shall provide documentation the
unenclosed shed structure at the southwest corner of the “Barn” shown on the survey
and Site Plan has been removed from the barn structure to ensure that at minimum of a
10’ of setback is established between the road and the barn; or, the applicant shall
provide documentation that the “Barn” has been removed.
15. The following shall be included as a note on the final site plans: “No grading will
occur on any slopes that the tentative site plan depicts containing slopes equal to or
greater than 20%. The applicant shall clearly identify all areas on the final site plans that
meet or exceed 20% slopes.
A. Background
The applicants, Tom and Colleen Christian (applicants) submitted the subject tentative
subdivision application and an application for a Willamette Greenway Permit on April 1, 2019.
The applicants submitted supplemental application materials on June 25, 2019. The city deemed
the application complete on July 30, 2019.
Following public notice, a public hearing was held on September 11, 2019. The public hearing
began with the hearings official’s explanation of the hearing process and the statutory and local
procedural requirements for the hearing.1 Following the introductory explanation, Assistant
Planner Jeff Gepper presented the planning staff’s summary of the application. Following the
staff presentation, the applicant’s representatives, Carol Schirmer and Bill Kloss, presented
testimony on behalf of the applicant. Three individuals testified in opposition to the proposed
subdivision. One individual testified to express concern about access to an adjacent property but
was not opposed to the proposed subdivision.2
At the close of the public testimony, the record was left open until 5:00 pm on October 2, 2019,
for additional testimony and evidence; until 5:00 pm October 23, 2019 for evidence and
testimony responding to the additional testimony and evidence submitted during the initial open
record period; and until 5:00 pm October 30, 2019 for the applicant’s rebuttal argument related
to the new testimony and evidence. Both the applicant and the city staff submitted written
testimony and evidence on October 2 and 23, 2019 and the applicant submitted its written
rebuttal argument on October 30, 2019.
B. Site Characteristics
The subject property includes approximately 4.95 acres in two tax lots, located at the east end of
Greenleaf Avenue and Sandra Lane. The northern portion of the property (tax lot 102) is
developed with a single-family residence and a large accessory building and smaller sheds and
accessory structures associated with the residential use. The applicant plans to retain the
residence and large accessory building and remove the small structures. The southern portion of
1

The hearing official’s explanation included a statement that she has had no ex parte contacts regarding the
application and has no personal or financial interest in the subject property.
2
The names of the individuals who presented oral testimony and who presented written testimony before, during or
after the public hearing are on file in the City’s planning records for this application.
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the property (tax lot 100) is developed with a duplex, which the applicant intends to remove.
The subject property is located in the River Road Neighborhood and is partially within the
boundary of the Willamette Greenway. It is zoned R-1 Low-Density Residential with a /WR
Water Resource Conservation Overlay Zone.
Immediately to the east of the subject property is undeveloped, natural open space land owned by
the City of Eugene. The area includes the Willamette River and the Willamette River Wetland
Greenleaf Pond, which are included in the City’s adopted Goal 5 inventory of protected natural
resources. The West Bank Path, which is part of the Ruth Bascom Riverbank Path System, runs
north/south adjacent to the Willamette River. The nearest pedestrian and bike access to the West
Bank Path is located north of the subject property on City-owned property at east end of Merry
Lane.
The areas to the south and west of the subject property are developed with low-density
residential uses. Abutting the property to the west, between Greenleaf Avenue and Sandra Lane,
is a partially-developed property, approximately .88 acres in size. North of the subject property is
undeveloped, city-owned property.
C. Description of Request
The proposed subdivision includes 12 lots for development of single-family residential
dwellings. Access is proposed through a private street (“Avian Way”) with primary access from
the east end of Greenleaf Avenue. The private street is also proposed to connect to Sandra Lane,
at the south end of the development. However, that access would include removable barriers,
limiting vehicle access to emergency service only. As proposed, lots to be located on the east
side of the private street (lots 3-9) are oversized (larger than the 13,500 square feet maximum
allowed) based on the applicant’s stated intent to provide more open space and protection of
natural resources. Proposed Lots 1, 2 and 9 are flag lots. A proposed “Tract A” along the eastern
portion of the site provides a protected Conservation Setback for the adjacent Goal 5 protected
area.
D. Evaluation of Request
The applicant seeks approval of the requested subdivision under the needed housing approval
criteria at EC 9.8520(1); and approval of a Willamette Greenway permit.
1. Tentative Subdivision Request
Approval of a subdivision under the needed housing approval criteria require evaluation of
request for compliance with the following criteria:
EC 9.8520(1) The applicant has demonstrated that the proposed housing is needed
housing as defined by State statutes.
Finding: Oregon Revised Statutes (ORS) 197.303(1) defines “needed housing” as follows:
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(1) As used in ORS 197.307, “needed housing” means all housing on land
zoned for residential use or mixed residential and commercial use that is
determined to meet the need shown for housing within an urban growth
boundary at price ranges and rent levels that are affordable to households
within the county with a variety of incomes, including but not limited to
households with low incomes, very low incomes and extremely low incomes, as
those terms are defined by the United States Department of Housing and
Urban Development under 42 U.S.C. 1437a. “Needed housing” includes the
following housing types:
a) Attached and detached single-family housing and multiple
family housing for both owner and renter occupancy;
b) Government assisted housing;
c) Mobile home or manufactured dwelling parks as provided in
ORS 197.475 to 197.490;
d) Manufactured homes on individual lots planned and zoned for
single-family residential use that are in addition to lots within
designated manufactured dwelling subdivisions; and
e) Housing for farmworkers.
(2) Subsection (1)(a) and (d) of this section does not apply to:
a) A city with a population of less than 2,500.
b) A county with a population of less than 15,000.
(3) A local government may take an exception under ORS 197.732 to the
definition of “needed housing” in subsection (1) of this section in the same
manner that an exception may be taken under the goals.
Finding: The proposed subdivision includes single-family housing lots, which constitute
‘needed housing’ under the definition in ORS 197.303(1). Accordingly, this criterion is satisfied.
EC 9.8520(2) The proposed land uses and densities are consistent with the land use
designation(s) shown on the Metro Plan Land Use Diagram, as refined in any
applicable refinement plan.
Finding: Based on the City staff’s review of the Metro Plan land use diagram, the subject
property “appears to be” designated for a combination of Low-Density Residential (LDR) and
Parks and Open Space (POS). City staff note that the River Road-Santa Clara Urban Facilities
Plan also “appears to designate the subject property for a combination of Low-Density
Residential and Parks and Open Space.” Staff note that the property is zoned R-1 Low-Density
Residential but that the “applied zoning and proposed residential use are not consistent with the
Parks and Open Space designation.”
The applicant responds, initially, that, to the extent there is any ambiguity regarding the Metro
Plan designation for the subject property, resolution of that ambiguity would require a subjective
evaluation, which would violate the mandate in ORS 197.304(7) that all criteria for evaluation of
‘needed housing’ must be ‘clear and objective.’ The applicant also argues the City has previously
acknowledged that the Metro Plan designates the subject property as LDR, noting that when the
subject property was annexed into the city in 2001, the Boundary Commission Staff report stated
that the Metro Plan and refinement plan designated the property as LDR; and when the city park
Hearings Official Decision (ST 19-4/WG 19-4)
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land adjacent to the east was annexed in 1987 the Boundary Commission findings recited that the
subject property was designated LDR in the Metro Plan.
The applicant is correct that under the ORS 197.307(4), criteria that are not clear and objective
cannot be applied to applications for needed housing. Thus, if the determination of the
appropriate Metro Plan designation(s) requires a subjective evaluation, EC 9.8520(2) cannot be
applied in the context of a needed housing application. However, in this instance, the question of
any ambiguity as it applies to this property was resolved when the property was annexed into the
City in 2004 and zoned R-1 (low density residential.)
The Metro Plan diagram is a generalized map.3 In the context of a zone change request, the
approval criteria specify that the “written text of the Metro Plan shall take precedence of the
Metro Plan diagram where apparent conflicts or inconsistencies exist.” This application does not
involve any zone change request: the applicant is proposing to develop the property in
accordance with the low-density residential zoning that has been applied to the subject property
since its annexation into the city in 2001. The subdivision criteria do not contemplate the need to
resolve any conflict or inconsistency between the Metro Plan Map and the written text;
presumably any such conflict would have been resolved at the time the zoning was applied to the
property. The proper zoning is not subject to re-evaluation in the context of this subdivision
application.
It appears that when the subject property was annexed into the city and zoned R-1 in 2001, the
Boundary Commission did not identify any ambiguity. Rather, as the applicant explains, as it
relates to the subject property, the Boundary Commission staff report states “The proposed
annexation is designated low-density residential in both the Metropolitan Plan and the River
Road-Santa Clara Urban Facilities Plan.” It further describes the purpose of the annexation
application as: “The property owners are requesting annexation to Eugene in order to prepare the
properties for future residential development.” The applicant also points out that when the
property west of the subject property was annexed into the city in 1987, that property was
designated POS and describe the subject property (the property immediately west of the 1987
annexation property) as LDR. Thus, while the Metro Plan diagram may be imprecise, it appears
that historically, and specifically, when the evaluation was conducted to determine the plan
designation for the subject property, the Boundary Commission considered the boundary
between the POS and LDR designations to be between the subject property and the city-owned
to the east.
The Metro Plan diagram is, by its terms, imprecise. However, consistent with the designation as
it was applied to the property since the time of its annexation, it appears that the proposed land
uses, which are consistent with the property’s R-1 zoning, are also consistent with the Metro
Plan diagram.
The proposed subdivision satisfies this criterion.
3

The Metro Plan introduction specifically addresses the generalized nature of the plan diagram, stating: The Metro
Plan itself states that “it is important to recognize that the written text of the Metro Plan takes precedence over the
Metro Plan Diagram where apparent conflicts or inconsistencies exist. The Metro Plan Diagram is a generalized map
which is intended to graphically reflect the broad goals, objectives and policies. As such it cannot be used
independently from or take precedence over the written portion of the Metro Plan.”

Hearings Official Decision (ST 19-4/WG 19-4)

CA 22-1 Testimony

Batch 3

6

Page 13 of 149

EC 9.8520(3) The proposed subdivision complies with all of the following, unless
specifically exempt from compliance through a code provision applicable to a
special area zone or overlay zone:
(a) EC 9.2000 through 9.3980 regarding lot dimensions and density requirements
for the subject zone and overlay zones.
Findings: As depicted on the proposed site plan and summarized in the table below, proposed
Lots 3-8 and 10-12 are standard residential lots, and Lots 1-2 and 9 are residential flag lots. The
applicant proposes a “Tract A” to encompass the 50-foot /WR setback established by the
Greenleaf Pond, a Category A wetland and Goal 5 protected natural resource.
The maximum net density in the R-1 zone is 14 units per net density. The total lot area of the
proposed subdivision site is approximately 4.95 acres. As depicted on the proposed site plan and
as summarized in the staff report (Tables 2 and 3), the subdivision’s 12 lots would result in a
gross density of 2.42 dwelling units per acre. The proposed the net density, excluding the area of
the proposed private street in accordance with EC 9.2751(1)(c), would be 2.62 dwelling units per
acre.
As proposed, the 12-lot subdivision satisfies the applicable lot dimension and density
requirements for the R-1 zone. However, proposed lots 3-9 exceed the allowed maximum lot
size of 13,500. Subsection (5) of EC 9.2761, Special Standards for Table 9.2760, allows
exceptions to the maximum lot size as follows:
(5) Exceptions to the maximum lot size shall be granted if any of the
following is met:
(a) Existing physical circumstances such as topographically
constrained lands, conservation easements, existing buildings, or
utility easements prevent the ability to further divide the lot.
(b) The lot exceeding the maximum lot size is intended to reserve a
large lot for future land division with feasibility demonstrated by a
conceptual buildout plan.
(c) The subdivision achieves a minimum density of 9 units per net
acre.
(d) The exception will enable protection of natural resources.
Lots 3-9 are proposed to be located along the east side of Avian Way, abutting the proposed
Tract A and City-owned open space property. These lots are also encumbered by a 20-foot
public utility easement, which crosses the lots north to south. Much of the eastern portion of the
lots is also located within the floodway.4
4

The floodway is identified on the Federal Emergency Management Administration (FEMA) flood insurance rate
map (FIRM) 41039C-1128-F.
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The applicant explains that the larger lots are intended to protect the site’s natural features and to
prevent any development in the area that could be impacted by the /WR Water Resources
Conservation Overlay Zone. To that end, the applicant has proposed that a covenant be placed
on the property restricting residential and accessory structures in the eastern portion of those
lots. To ensure the terms of the applicant’s covenant are documented on the final site plans, staff
recommend the following condition of approval:
The following shall be included as a note on the final site plans: “Residential structures
and accessory structures on oversized Lots 3-9 are prohibited east of the west
boundary of the 20-foot sanitary easement.”
The recommendation to prohibit structures on any oversized lot is warranted in order to justify
the exception to the maximum lot size for Lots 3-9 and is made a condition of this approval.
In its post-hearing materials, the applicant’s revised site plan also depicts a “Tract B”, which the
applicant describes as the “Lot 10 Dogleg” along the south property line. The applicant may
choose to dispose of this ‘dogleg’ through a property line adjustment in the future. Removal of
the “dogleg” from Lot 10 would not impact compliance with the minimum lot dimensions under
EC 9.2760.
The applicant requests that the decision be conditioned to allow the final subdivision plat to
include this “Tract B,” which is currently depicted on the applicant’s site plan. Such a condition
is not necessary because the applicant’s potential creation of that tract will not impact
compliance with EC 9.2760 minimum lot dimension standards.
The proposed subdivision also does not meet the EC 9.2790 Solar Lot Standards. Exceptions to
those standards are allowed as follows:
EC 9.2790 Solar Lot Standards.
(3) Exceptions to the Solar Lot Requirements. A proposed subdivision shall
be exempt from EC 9.2790(2) if either of the following exists:
(b) Site Constraints. One of the following circumstances is present:
1. Compliance with applicable street standards or public street plans
requires a street configuration that prevents the lots from being
oriented for solar access.
3. There is a significant natural feature on the site, identified as such
in the comprehensive plan, adopted refinement plan, or in any cityadopted natural resource inventory that will continue to exist after the
site is developed, and that prevents the lot from being oriented for
solar access.
Finding: The applicant’s narrative explains that the site constraints described in EC
9.2790(3)(b)(1) and (3) preclude orientation of lots on the subject property for solar access. The
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proposed subdivision is at the end of both Greenleaf Avenue and Sandra Lane. The proposed
street (Avian Way) connecting these two streets would necessarily include a north/south
alignment, which precludes the lots from being oriented for solar access. In addition, inventoried
natural features and their associated setbacks limit development along the eastern portion of the
subject property, which further prevents lots from being oriented for solar access. Accordingly,
the proposed site constraints on the subject property warrant an exception to the EC 9.2790 solar
lot standards.
EC 9.8520(3) also allows requires consideration of and allows exemptions from dimension and
density requirements through code provisions applicable to a special area zone or overlay zone.
The proposed subdivision is within the /WR Water Resources Conservation Zone. Accordingly,
the following dimensional limitations apply:
Within the /WR Water Resources Conservation Overlay Zone or /WQ Water
Quality Overlay Zone, no new lot may be created if more than 33% of the lot, as
created, would be occupied by either:
1. The combined area of the /WR conservation setback and any portion of the
Goal 5 Water Resource Site that extends landward beyond the conservation
setback; or
2. The /WQ Management Area.
Finding: As explained in the staff report, the subject property is zoned with a /WR Water
Resources Conservation Overlay Zone because of two different Goal 5 riparian and wetland
resources on the site: the Willamette River and the Greenleaf Pond, which is part of the
Willamette River Wetland. As the staff report further explains, the applicant’s narrative includes
a wetlands report (prepared by Wetlands and Wildlife Incorporated) that delineates the wetland
boundary. The applicant’s narrative explains that the required 50-foot Conservation Area
Setback for the Goal 5 Wetland pond extends onto the subject property. Accordingly, the
applicant has proposed a “Tract A” to encompass the required conservation setback. With that
Tract A, the applicant asserts that no part of any lot would include any Goal 5 Resource Site or
any related Goal 5 Conservation Area.
The applicant further explains that, as described in its narrative, “In the river itself there is the
Willamette River Riparian Corridor Resource Site, which comes with a 100-foot Conservation
Setback that starts at the riverbank” but which, according to the applicant terminates at the bike
path, based on exclusions in EC 9.4920(5)(d). The applicant’s narrative goes on to evaluate the
conservation setback and associated Willamette River Riparian Corridor Resource Site, and
concludes that, because the 100-foot Willamette River Riparian Corridor is interrupted by the
bike path, the applicant has satisfied this criterion.
While the city disputes that the 100-foot corridor setback is interrupted by the bike path, the city
agrees that the conservation setback does not impact the subject property. City staff agree that, in
compliance with this criterion, no new lots are proposed to be created within the conservation
area. However, in its initial staff report staff concluded that the applicant’s narrative does not
demonstrate that the lots are not occupied by greater than 33% of the combined area of the /WR
conservation setback and any portion of the Goal 5 Water Resource site that extends landward
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beyond the conservation setback. City staff rely on a “digital representation” of the adopted Goal
5 map, which it states brings into question whether the water resource site may actually extend
onto portion of the property that are not indicative of the riparian environment. To clarify, staff
recommended that the applicant apply for a “map correction” (permitted under EC 9.4960) to
clarify the actual Goal 5 boundary on the property.
The applicant instead asserts that in cases of ambiguity, the Planning Commission has adopted a
methodology to delineate a Goal 5 Water Resource Site Boundary. That methodology, adopted
on appeal of the Alder Woods PUD (PDT 07-05 and SDR 08-2), begins with a generalized
delineation of the /WR site boundary based on the applicable map of “Significant Goal 5
Riparian Corridors and Wildlife Habitat Sites.” If that delineation is not precise enough to
determine compliance with applicable criteria and standards, a site-specific analysis is conducted
regarding the site’s condition in 2005 (when the city adopted the Plan.) The process includes an
analysis of the nine “Tier One” criteria from the Goal 5 Water Resources Conservation Plan.
Following the methodology adopted by the Planning Commission in the Alder Woods appeal,
the applicant’s wetlands and wildlife expert prepared analysis of the “Tier One” criteria. The
applicant cautions, however, that “the moment this methodology is employed the City has
conceded that the Goal 5 Plan is not clear and at that point the Goal 5 Plan for the Riparian
Corridor Resource Site may not be applied as a standard at all under the [needed housing]
statute.” The applicant argues that “by scaling up the tiny, official Goal 5 Plan Maps, the Staff is
positing a conflict between the text of the Goal 5 Plan and the maps in the Goal 5 Plan.”
(Applicant closing written statement, October 30, 2019, at 3-4.)
The essential question here is whether the resource site goes beyond the conservation setback.
As the applicant correctly explains, the Goal 5 Plan map is ‘generalized”. The Plan text, in
contrast, is very specific. As defined in the Goal 5 Plan, the “Resource Site includes the stream,
of the location of which is not disputed. It also includes the “riparian areas that may extend
beyond the applicable conservation setback.” The applicant argues that by relying on a ‘blow up’
of the generalized map as being definition, the staff is questioning the text of the Plan itself. As
the applicant argues “they are pressing the generalized, large-scale (tiny) map as a preferred
alternative to the text” and that “if it were to come to a contest between the ’generalized’ plan
map and the clear plan text, the Metro Plan is explicit that the text of the Plan controls.”
The staff’s desire to delineate, as precisely as possible, the exact location of the Goal 5 resource
has merit from a policy perspective. However, the city’s use of the generalized map over the text
of the Plan potentially creates an unnecessary conflict, and the need for a subjective evaluation,
that is prohibited in the context of the needed housing subdivision criteria. In this case that
‘micro-level’ evaluation does not appear warranted. The text of the Plan provides a sufficient,
objective measurement by which to conclude that the resource site does not go beyond the
conservation setback. And, to the extent there is any need to employ the Alder Woods
methodology, the applicant’s evidence establishes that, under that methodology, the resource site
as shown on the site plan is sufficient to conclude that the resource site does not go beyond the
conservation setback. Thus, the applicant has established that no new lot is being created with
more than 33% of the lot being occupied by the combined area of the/WR conservation setback
and any portion of the Goal 5 Water Resource Site that extends landward beyond the
conservation setback.
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To ensure that the required conservation setback is maintained and that Goal 5 resources are
protected through the proposed Tract A, the applicant agrees that approval be conditioned as
follows:
The final plat shall include a note indicating that Tract A is a protected Conservation
Setback area for the Willamette River Wetland Pond on city property adjacent to the
east. Uses in the Tract A area must comply with the Goal 5 protections in EC 9.4390.
The applicant has established that the proposed subdivision warrants exceptions to the maximum
lot size requirements for proposed lots 3-9 and the solar lot standards, and otherwise satisfies the
lot dimension and density requirements for the R-1 zone and establishes compliance with /WR
Water Resources Conservation Overlay Zone requirements.

(b) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public
Ways.
EC 9.6805 Dedication of Public Ways
Finding: As discussed below in findings of compliance with EC 9.6870, no additional right-ofway dedication or special setback along Greenleaf Avenue or Sandra Lane are necessary.
However, as discussed under EC 9.6750 (Special Setback Standards), a special setback along Rome
Lane is warranted in order to ensure sufficient right-of-way width as required under EC 9.6870.
EC 9.6810 Block Length
Finding: EC 9.6810 requires a maximum of 600 feet for public streets. This requirement does
not apply to the proposed private street and, therefore, this standard is inapplicable.
EC 9.6815 Connectivity for Streets
(2) Street Connectivity Standards
(a) All streets and alleys shall be public unless the developer demonstrates
that a public street or alley is not necessary for compliance with this land use
code or the street connectivity standards of subparagraphs (b) trough (f) of
this subsection.
Finding: As explained in the staff report, based on its evaluation of the evidence in the
applicant’s narrative, city staff initially found that the applicant had not demonstrated that a
public street was not necessary as required under this standard.
In response, the applicant submitted a Local Street Connection Study (completed by Kelly
Sandow, PE, of Sandow Engineering), as permitted under EC 9.6815(2)(g), which allows
exceptions to the public street requirement. As further explained in findings of compliance with
that exceptions process, the applicant has demonstrated that a public street is not necessary in
compliance with this standard.
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(b) The proposed development shall include street connections in the
direction of all existing or planned streets within ¼ mile of the development
site. The proposed development shall also include street connections to any
streets that abut, are adjacent to, or terminate at the development site.
Finding: The Local Street Connection Study establishes compliance with this standard.
(c) The proposed development shall include streets that extend to
undeveloped or partially developed land that is adjacent to the development
site or that is separated from the development site by a drainage channel,
transmission easement, survey gap, or similar property condition. The streets
shall be in locations that will enable adjoining properties to connect to the
proposed development’s street system.
Finding: As explained in the staff report, a partially developed Tax Lot (Tax Lot 8600) adjoins
the subject property. Staff questioned compliance with this standard, given the need to ensure
continued access to this partially developed property. Public testimony at the hearing also urged
that any development must ensure continued access to Tax Lot 8600. In response, the applicant
has amended its site plan to include a 28-foot wide access easement, which provides an access
connection to the partially developed Tax Lot 8600, in compliance with EC 9.6815(2)(c). To
ensure compliance, the applicant requests the following condition:
The final subdivision plat shall include a private access easement from Avian Way
sufficient for minimum city improvements needed to allow further partitioning of Tax
Lot 8600 adjacent to the west.
The substance of this condition is warranted to ensure compliance with EC 9.6815(2)(c). This
condition must specify that the final subdivision plat be consistent with the amended site plan,
which includes a 28-foot wide access easement.
(d) Secondary access for fire and emergency medical vehicles consistent with
EC 9.6870 is required.
Finding: Avian Way connects to Greenleaf Avenue and provides removal barriers to Sandra
Lane, which results in more than one access for fire and emergency vehicles to the proposed
subdivision, in compliance with EC 9.6815(2)(f).
(e) Except for applications proposing needed housing, all applicants shall
show that the proposed street alignment shall minimize excavation and
embankment and avoid impacts to natural resources, including water related
features.
Finding: EC 9.6815(2)(e) does not apply to the proposed subdivision because the proposed
subdivision is for needed housing;
(f) In cases where a required street connection would result in the extension
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of an existing street that is not improved to city standards and the street has
an inadequate driving surface, the developer shall construct a temporary
barrier at the entrance to the unimproved street section with provision for
bicycle, pedestrian, and emergency vehicle access.
Finding: EC 9.6815(2)(f) does not apply because the proposed subdivision would not result in
any street extensions to an unimproved roadway within inadequate driving surface.
(g) In the context of a Type II or Type III land use decision, the city shall
grant an exception to the standards in subsections (2)(b), (c) or (d) if the
applicant demonstrates that any proposed exceptions are consistent with
either subsection 1. or 2. below:
(1) The applicant has provided to the city, at his or her expense, a
local street connection study that demonstrates:
(a) That the proposed street system meets the intent of street
connectivity provisions of this land use code as expressed in EC
96815(1); and
(b) How undeveloped or partially developed properties within
a quarter mile can be adequately served by alternative street
layouts.
(2) The applicant demonstrates that a connection cannot be made
because of the existence of one or more of the following conditions:
(a) Physical conditions preclude development of the connecting
street. Such conditions may include, but are not limited to,
topography or likely impact to natural resource areas such as
wetlands, ponds, streams, channels, rivers, lakes or upland
wildlife habitat area, or a resource on the National Wetland
Inventory or under protection by state or federal law.
(b) Buildings or other existing development on adjacent lands,
including previously subdivided but vacant lots or parcels,
physically preclude a connection now or in the future,
considering the potential for redevelopment.
Finding: As stated above, the applicant has submitted a Local Street Connection Study to
demonstrate that a public street is not required and that the proposed private street (Avian Way)
satisfies the street connectivity requirements. Public Works staff have determined that the Local
Street Connection Study satisfies the street connectivity requirements and the applicant’s
proposed site plan establishes that a public street is not necessary as required under EC
9.6815(2)(a), in compliance with this standard.
EC 9.6820 Cul-de-Sacs or Emergency Vehicle Turnarounds.
EC 9.6830 Intersections of Streets and Alleys.
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Finding: These standards apply only to proposed public streets. Because no public streets are
proposed, these standards are inapplicable.
EC 9.6835 Public Accessways.
(1) The city shall require within the development site the dedication to
the public and improvement for accessways for pedestrian and
bicyclist uses to connect the development site to adjacent cul-de-sacs
or to an adjacent site that is undeveloped, publicly owned, or
developed with an accessway that connects to the subject site,
provided the city makes findings to demonstrate consistency with
constitutional requirements. Public accessways shall confirm to design
standards for accessways contained in the “Design Standards for
Eugene Streets, Sidewalks, Bikeways and Accessways.”
(2) Existing unimproved public accessways on properties adjacent to
the development site shall be improved consistent with the “Design
Standards for Eugene Streets, Sidewalks, Bikeways, and Accessways”
if such accessways are connected to the subject site, provided the city
makes findings to demonstrate consistency with constitutional
requirements. Said improvements to unimproved public accessways
shall connect to the closest public street or developed accessway.
Finding: As explained in the staff report, a large tract of publicly owned property lies east of the
proposed subdivision, which contains the West Bank Path. The closest connections to the subject
property for connections to the West Bank Path are on Merry Lane to the North and E Hillcrest
Drive to the South. Residents of the proposed subdivision will have to travel 0.45 miles (2,400
feet) to access the West Bank Path via Merry Lane and 0.63 miles (3,300 feet) for access via E
Hillcrest Drive because it will require residents to travel along Greenleaf Avenue to River Road
and then North to Merry Lane or South to E Hillcrest Drive. In its initial staff report, city staff
identified and recommended a connection to the north to the Merry Lane West Bank Path
connector that could have limited environmental impact. The public connection would require
would require dedication and development of approximately 500 feet of new pathway from the
approximately the beginning of Avian Way to the Merry Lane connector. The path would result
in residents of the Bird Haven subdivision and Greenleaf Avenue having to travel only
approximately 800 feet to reach the West Bank Path. However, upon further evaluation, the City
determined that while there is a nexus between the need for the public accessway and the
requirements of EC 9.6835 to ensure new development contributes to public pedestrian and
bicycle connectivity, requiring a public accessway was not roughly proportional to the impact of
the development. Accordingly, the city has withdrawn its recommendation to require a
dedication of land to provide that connection.
There are no unimproved public accessways on properties adjacent to the development site.
Therefore, no public accessways are required for the proposed subdivision.
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EC 9.6840 Reserve Strips.
Finding: The proposed subdivision does not include conditions that would require any reserve
strips and, therefore, this criterion is not applicable.
EC 9.6845 Special Safety Requirements.
Finding: This standard is inapplicable to applications for needed housing.
EC 9.6840 Street Classification Map.
Finding: As discussed below under the EC 9.6870 standard regarding Street Width, the
proposed subdivision satisfies this standard.
EC 9.6855 Street Names.
Finding: The Regional Road Name Group has approved the requested street name, Avian Way.
EC 9.6860 Street Right-of-Way Map.
Finding: This standard applies only to requests to amend the City’s adopted Street Right-of Way
map. The applicant does not request any such amendment and, therefore, this standard is
inapplicable.
EC 9.6870 Transit Facilities.
Finding: This standard is inapplicable to applications for needed housing.
EC 9.6870 Street Width.
Finding: As explained in the staff report, under EC 9.6870, the right-of-way and paving widths of
streets must conform to those widths designated on the City’s adopted Street Right-of-Way Map.
When a street segment right-of-way width is not designated on the adopted Street Right-of-Way
Map, the required street width must be the minimum width shown for its type in EC Table 9.6870,
although a greater width can be required based on adopted plans and policies, adopted Design
Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways, or other
factors, which in the judgment of the planning and public works director necessitate a greater street
width.
As staff explain, Greenleaf Avenue is classified as a Local Access Road and is under Lane
County jurisdiction. It is not identified on the adopted Street Classification Map but functions as
a low volume residential street. It has an existing 50-foot right-of-way with 34 feet of paving.
With the exception of street lights and paving width, Greenleaf Avenue has not been improved to
City standards and is lacking curb and gutter, setback sidewalks, and street trees. However, no
additional right-of-way or special setback is required for the existing segment Greenleaf Avenue
because the existing 50-foot right-of-way exceeds the minimum required width of 45-feet
required for local streets and there is adequate room in the existing right-of-way for the
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placement of curb and gutter, setback sidewalks and street trees. In addition, Greenleaf Avenue
terminates at the west boundary of the subject site and there would be no additional right-of-way
width that could be obtained along any portion of the length of this street, nor any functional
benefit or need associated with traffic impact from the proposed subdivision.
The staff report further explains that Rome Lane is also not identified on the City’s adopted
Street Classification Map. Rome Lane is under Lane County Jurisdiction and is classified as a
Local Access Road The minimum paving width for any public street is 20 feet. Currently Rome
Lane has 25 feet of right-of-way with a paving width of 18 feet. No additional right-of-way
dedication or improvements are proposed or required in Rome Lane because there would be no
functional benefit associated with traffic impact from the proposed development to a wider rightof-way along the small segment (15 feet) fronting the subject property at its southwest corner.
However, as discussed below under EC 9.6750, an additional special setback is warranted in
order to ensure the required 20-foot paving requirement can be completed as such time as
impacts warrant those improvements.
Finally, the staff report explains that Sandra Lane is also not identified on the City’s adopted
Street Classification Map and is also under Lane County Jurisdiction and classified as a local
access road, with a required minimum paving width of 20 feet. Currently Sandra Lane has 45
feet of right-of-way with a paving width of 32 feet. No additional right-of-way dedication, nor
improvements, are proposed or required because Sandra Lane terminates at the west boundary of
the subject site and there would be no additional right-of-way width that could be obtained along
any portion of the length of this street, nor any functional benefit or need associated with traffic
impact from the proposed subdivision.
At the public hearing, testimony from residents of Greenleaf Avenue expressed concern
regarding the lack of improvements to that street, and that, because it is not improved to city
standards, additional traffic generated by the proposed subdivision would create traffic hazards.
They also expressed concern that if improvements were required in the future, they would be
unduly financially impacted.
As stated above, no additional dedication or improvements are warranted by the proposed 12-lot
subdivision. Because of the low number of trips generated by the proposed subdivision, no traffic
impact analysis is required. At such as public improvements are proposed and completed for any
of the city streets adjoining the proposed subdivision, the cost of those improvements would be
apportioned according to city standards.
EC 9.6873 Slope Easements
Finding: This standard applies only to applications that propose public streets. Because no
public streets are proposed, this standard is inapplicable.
EC 9.6875 Private Street Design Standards
Finding: As discussed above, the applicant proposes a private street (Avian Way) to provide
access through the proposed subdivision. EC 9.6875 requires private streets to be designed and
constructed in accordance with applicable requirements in the adopted Design Standards and
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Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways in the Eugene Arterial and
Collector Street Plan, which are more specifically identified in Section M. Private Streets and
Alleys (City Council Resolution No. 4608, Exhibit A, Page 39) in the Eugene Arterial and
Collector Street Plan. Under that Plan (Section M, Private Streets and Alleys) private streets are
required to comply with the standards for public streets with respect to intersection
configuration, minimum centerline radius length, grade, sight distance, width, curb requirements,
sidewalks and street alignments relative to natural resource sites and water-related features.
Private sidewalks “must meet ADA requirements, which allows a minimum width of 3 feet,
provided that ‘passing space’ is provided at reasonable intervals, not to exceed 200 feet.”
Public Works staff confirms that the proposed private street conceptually complies with
applicable standards. As described on Sheet L1.0 of the applicant’s Site Plan, the proposed
private street will include a 21-foot paved section, with curbs on both sides and a 4-foot sidewalk
on the east side of the street. In order to ensure compliance with all applicable standards, Public
Works staff recommend the following conditions:
The applicant shall submit Private Joint Use Access and Utility Easement and
Maintenance Agreement (JAM). The JAM will include a description defining the area
of the private street and will also identify permitted improvements, construction
expectations, rights of usage and maintenance responsibilities for the facilities in the
street. The JAM will be recorded concurrent with and cross-referenced on the final
plat.
Provisions for public emergency access easement within the private street shall either
be included in the proposed JAM which creates the private street or be dedicated as a
Public Emergency Access Easement on a standard City form.
These conditions are warranted to ensure that the private street as proposed, satisfies all
applicable design and construction standards.
(c) EC 9.65400 through EC 9.6506 Public Improvement Standards.
EC 9.6500 Easements.
Finding: EC 9.6500 authorizes the City to require dedication of easements for public utilities
and access under certain circumstances. Public Works staff has not identified the need for any
additional public easements for stormwater or wastewater purposes on the subject property and,
therefore, no easements are warranted under this standard.
EC 9.6505 Improvements - Specifications.
Finding: EC 9.6505 requires that all public improvements be designed and constructed in
accordance with adopted plans and policies, and procedures, standards, and specifications set
forth in EC Chapter 7. The subdivision, as proposed, conceptually can comply with the applicable
Chapter 7 requirements. To ensure compliance with the applicable standards, staff recommend the
following condition.
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A Privately Engineered Public Improvement (PEPI) permit shall be issued for the
construction of public improvements. In lieu of a PEPI permit, a bond or other
financial instrument guaranteeing the construction of public improvements shall be
submitted by the applicant and accepted by the City Engineer.
In addition, EC 9.6505 requires all developments to be served by and implement infrastructure
improvements including water, sewage, streets, street trees, street lights, sidewalks, access ways,
and stormwater drainage.
Water Supply: EC 9.6505(1) requires that all developments be served by the EWEB water
system. Comments from EWEB (Attachment K to the city staff report) confirm the feasibility of
providing water service to serve the proposed subdivision. To ensure compliance, staff
recommend the following condition of approval:
The applicant shall provide documentation that EWEB has received a financial
guarantee, ensuring water will be provided to each lot in the plat.
Sewage: EC 9.6505(2) requires that all developments be served by the city’s wastewater sewage
system and comply with the applicable provisions of Chapter 6. To comply with these
requirements, as explained in the staff report, each lot is required to have separate and
independent wastewater connection to the public system.
Public wastewater to the proposed subdivision is available via two separate 8-inch public
mainlines, one within Greenleaf Avenue and the other within Sandra Lane. As proposed,
wastewater service to Lots 1-5 & Lot 12 would be provided by the extension of the public
mainline within Greenleaf Avenue, and wastewater service to Lots 6-11 would be provided by
the extension of the public mainline within Sandra Lane. The PEPI permitting process will
ensure the extension of public services as proposed.
Streets and Alleys; Sidewalks: EC 9.6505(3) and (4) requires that all streets and sidewalks
comply with the EC Chapter 7 specifications; and that sidewalks be located, designed and
constructed in accordance with the EC Chapter 7 Design Standards and Guidelines for Eugene
Streets, Sidewalks, Bikeways and Accessways, as well as standards and specifications adopted
pursuant to EC Chapter 7 and other adopted plans and policies.
As proposed, Avian Way must be designed and constructed in accordance with the applicable
Chapter 7 requirements for private streets, to be confirmed through the PEPI permitting process.
Bicycle Paths and Accessways: EC 9.6505(5) requires that any required bicycle paths and
accessways be designed and constructed in accordance with the EC Chapter 7 Design Standards
and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways, as well as standards
and specifications adopted pursuant to EC Chapter 7 and other adopted plans and policies As
discussed above in the findings regarding compliance with EC 9.6835, no bicycle paths or
accessways are proposed or required for the proposed subdivision.
The staff-recommended conditions are warranted to ensure compliance with relevant provisions
of EC 9.6505. Subject to those conditions, the proposed subdivision satisfies this standard.
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(d) EC 9.6706 Development in Flood Plains through EC 9.6709 Special Flood
Hazard Areas - Standards.
Finding: As explained in the staff report, the applicant's plans show that the property is located
within a Special Flood Hazard Area (SFHA), which is defined by Federal Emergency
Management Agency (FEMA) as “the area where the National Flood Insurance Program's
(NFIP's) floodplain management regulations must be enforced and the area where the mandatory
purchase of flood insurance applies.” Public Works staff confirms that the entirety of the subject
property is located within three Zones (Zone AE ‘Floodway’, Zone AE, and Zone X5) of the
flood insurance rate map (41039C-1128-F) produced by the (FEMA).
Development is allowed within the SFHA, subject to compliance with the applicable
development standards, which are reviewed during the building and PEPI permit process. To
ensure compliance during the building permit process, the boundaries of the SFHA must be
clearly delineated and the base flood elevation (BFE) must be determined. Accordingly, the staff
recommend the following conditions of approval:
The applicant shall submit for City review and approval two paper copies of the final
plat, stamped by a certified engineer, that include the following:
d) A delineation of the Special Flood Hazard Area (SFHA) boundaries and the
community number, map/panel number, and effective date of the appropriate
Flood Insurance Rate Map (FIRM).
e) A note indicating the Base Flood Elevation (BFE) for each lot. If one BFE is used
for the entire development, it must be the most conservative.
f) A narrative, dated and stamped by the engineer (or licensed surveyor) explaining
the methodology used to determine the BFE.
The final plat shall include a note stating which lots are within the Special Flood
Hazard Area (SFHA) and the BFE for those lots.
These conditions are warranted to ensure compliance with EC 9.6706. As conditioned, the
proposed subdivision complies with this standard.
(e) EC 9.6710(6) Geological and Geotechnical Analysis.
Finding: EC 9.6710(3)(f) exempts compliance with EC 9.6710 for property included in the
City’s Goal 5 inventory. The subject property is within the city’s adopted Goal 5 inventory, and
therefore is exempt from compliance. Nevertheless, the applicant submitted a report titled
Geotechnical Analysis for Need Housing Development Bird Haven Project by Ronald J. Derrick,
P.E., G.E. of Branch Engineering Incorporated. The report indicates that the proposed
subdivision will not be impacted by existing or potential slope instability, seeps or springs,
shallow bedrock, variations in soil types, or a combination of these conditions, consistent with
EC 9.6710(6).
(f) EC 9.6730 Pedestrian Circulation On-Site.
Finding: The on-site pedestrian circulation standards of EC 9.6730 do not apply to single-family
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residential development and therefore, are inapplicable to the proposed subdivision.
(g) EC 9.6735 Public Access Required.
(1) Except as otherwise provided in this land use code, no building or
structure shall be erected or altered except on a lot fronting or abutting on a
public street or having access to a public street over a private street or
easement of record approved in accordance with provisions contained in this
land use code.
(2) Access from a public street to a development site shall be located in
accordance with EC 7.420 Access Connections – Location. If a development
will increase the development site’s peak hour trip generation by less than
50% and will generate less than 20 additional peak hour trips, the
development site’s existing access connections are exempt from this standard.
Finding: All of the 12 proposed subdivision lots will have access to a private street approved
through this subdivision process, in compliance with this standard. The applicable provisions of EC
7.420 will be implemented through the building permit process.
(h) EC 9.6750 Special Setback Standards.
Finding: EC 9.6750 includes special setback standards to ensure public right of way widths are
sufficient to ensure to meet the design and construction standards in Chapter 7. As discussed
above, in findings of compliance with EC 9.6805 and EC 9.6870, Greenleaf Avenue and Sandra
Lane comply with applicable right-of-way width requirements and, therefore, no special setbacks
are required for those streets. However, the minimum right-of-way width for Rome Lane, which
is a local access lane, is 40 feet (20 feet on either side of the centerline.) Currently Rome Lane
has 25 feet of right-of-way with a paving width of 18 feet. Rome Lane has not been constructed
to City standards and is lacking paving width, curb and gutter, setback sidewalk street trees,
storm drainage and street lights. As discussed above, there would be no functional benefit
associated with traffic impact from the proposed development to a wider right-of-way along the
small segment (15 feet) fronting the subject property at its southwest corner. However, in order
to ensure public right of way widths are sufficient to meet the standards in Chapter 7 when future
development may warrant those improvements, staff recommend the following condition in
order to ensure Rome Lane can comply with the special setback standards:
A special setback line shall be shown on the final plat a distance of 20 feet east from the
centerline of Rome Lane.
This condition is warranted to ensure compliance with EC 9.6750.
(i) EC 9.6775 Underground Utilities.
Finding: EC 9.6775 requires that, in most instances, all new utilities be placed underground. As
depicted on the site plan (and specified in Note 14 of the site plan), the applicant proposes to
place all new utilities underground. As stated by the applicant, all on site utilities will be placed
underground consistent with this standard. However, Note 11 states that “Overhead utility lines
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may consist of power, telephone, and cable TV.” To clarify that Note 11 applies only to existing
overhead lines, which are exempt from this requirement, staff have recommended that, in the
final plans Note 11 be amended with the following condition:
Note 11 shall be amended on the applicant’s final site plans to state, “Existing
overhead utility lines may consist of power, telephone, and cable TV”
This condition is warranted to clarify and ensure compliance with EC 9.6775.
(j) EC 9.6780 Vision Clearance Area.
Finding: As explained in the staff report, these standards apply to Lots 6-7 and Lot 11 at the
proposed private street intersection. The applicant’s site plan (Sheet L1.0) shows that these
intersections have the required vision clearance areas and are free from visual obstructions in
compliance with this standard.
(k) EC 9.6791 through 9.6797 regarding stormwater flood control, quality, flow
control for headwaters area, oil control, source control, easements, and
operation and maintenance.
EC 9.6791 Stormwater Flood Control.
Finding: As explained in the staff report, in order to protect lives and properties from flood and
drainage hazards, stormwater runoff from development sites must be discharged into existing
stormwater flood control facilities that have any of the following: the capacity to handle the
stormwater runoff; be retained or detained onsite; or be discharged into a new stormwater flood
control facility constructed by the applicant. Proposed and required stormwater flood control
facilities must be designed and constructed in compliance with code requirements.
To address the EC 9.6791 Stormwater Flood Control standard, the applicant submitted a report
prepared by Anna Backus, P.E. of KPFF Consulting Engineers. As explained in the report, the
applicant proposes to treat and retain all stormwater on-site. Runoff from the private street and
the shared driveway for Lots 1-2 will be treated and disposed of in “private infiltration rain
gardens” located on the within the private street loop. Roof runoff from each of the lots is
proposed to be treated and disposed of in private infiltration facilities. The report shows that the
site is mapped as a part of hydrologic soil group A, on which the type of infiltration system
proposed by the applicant is specifically allowed under the City of Eugene Storm Water
Management Manual (Sections 2.1 & 2.2.2).
The proposed private facilities demonstrate conceptual compliance with the EC 9.6791
standards, subject to a more detailed review for compliance with applicable standards during the
PEPI and building permit reviews.
EC 9.6792 Stormwater Quality.
Finding: The proposed subdivision is subject to the standards at EC 9.6792(3)(c) and (e-g),
which apply to land use applications that propose construction of a private street or shared
driveway. These applicable provisions require that infiltration or filtration water quality facilities
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treating a private street can be sized to include the stormwater runoff from the dwelling lots or
parcels adjoining the private street; that the selected facilities be able to treat all stormwater
runoff from new or replaced impervious surface areas that will result from the water quality
design storm; and that stormwater quality facilities be sited, designed and constructed according
to the water quality provisions and the facility design requirements in the city’s Stormwater
Management Manual.
As discussed in the staff report, the storm drainage report prepared by Anna Backus
demonstrates the feasibility of the applicant’s proposed facilities to comply with these standards.
All lots in the proposed subdivision must verify compliance with applicable EC 9.6792 standards
at the time of the building permit applications.
EC 9.6793 through 9.6796.
Finding: EC 9.6793 through EC 9.6796 are not applicable to the proposed subdivision because
the subject property is located at less than 500 feet in elevation, does not drain to a headwaters
facility, does not generate high concentrations of oil and grease and does not include any specific
pollutants identified in EC 9.6795(2).
EC 9.6797 Stormwater Operation and Maintenance.
Finding: EC 9.6797 requires that all stormwater facilities constructed within the subdivision be
operated and maintained in accordance with EC Chapters 6 and 7, and the Stormwater
Management Manual. As described in the applicant’s narrative and report, the stormwater
facilities will be privately operated, in accordance with the applicable requirements.
EC 9.8520(4): The proposed subdivision will not cause any existing improvements
on proposed lots to be inconsistent with applicable standards in this land use code.
Finding: As explained in the staff report, the applicant’s the site plan locates the proposed lot
line between Lots 3 and 4 through the existing house (at 260 Greenleaf), which is indicated to
remain. The same house would be only 9 feet, 11 inches from the proposed front lot line on Lot
4. Additionally, the proposed lot line between Lots 2 and 3 would be located through the existing
accessory barn (also indicated to remain). The same barn will only be 5 feet, 1 inch from the
proposed front lot line. Under EC Table 9.2750, the required front yard setback in R-1 is 10 feet.
To ensure that the existing improvements remain in compliance with the applicable standards,
the applicant has requested the following conditions of approval:
Prior to final plat approval, the applicant shall provide documentation that the
existing house (260 Greenleaf Avenue) and associated accessory structure (Barn)
have been removed; or, the applicant shall submit a deed restriction that holds
proposed Lots 2, 3, and 4 under common ownership (as one development site) until
the house and accessory structure have been removed.
Prior to final plat approval, the applicant shall amend the road and lot configuration
to ensure that at least 10’ of setback is established between the front lot line and the
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existing dwelling (260 Greenleaf) to remain; or, the applicant shall provide
documentation that the existing house (260 Greenleaf Avenue) has been removed.
Prior to final plat approval, the applicant shall provide documentation the
unenclosed shed structure at the southwest corner of the “Barn” shown on the survey
and Site Plan has been removed from the barn structure to ensure that at minimum of
a 10’ of setback is established between the road and the barn; or, the applicant shall
provide documentation that the “Barn” has been removed.
These conditions are necessary and warranted to ensure compliance with this criterion.
EC 9.8520(5): There shall be no proposed grading on portions of the development
site that meet or exceed 20% slope.
Finding: The subject property contains slopes exceeding 20% along the banks on the easting
portion of the property. As proposed, the application includes a wrought iron fence to be
installed on the property line of the Tract A where it abuts Lots 1-9. The proposed wrought iron
fence is proposed within areas containing slopes exceeding 20%. To ensure compliance with this
criterion, the applicant proposes, and the staff recommend, the following condition of approval:
The following shall be included as a note on the final site plans: “No grading will occur
on any slopes that the tentative site plan depicts containing slopes equal to or greater
than 20%. The applicant shall clearly identify all areas on the tentative site plans that
meet or exceed 20% slopes.
To the extent this proposed condition is based on the tentative site plans, this condition must also
clarify that the final site plans clearly identify all areas that the tentative site plan depicted as
including 20% or greater slopes. As conditioned, the proposed subdivision satisfies this criterion.
EC 9.8520(6): The proposed subdivision provides safe and adequate transportation
systems through compliance with the following:
(a) Provision of pedestrian, bicycle and transit circulation among buildings
located within the development site, as well as to adjacent and nearby residential
areas, transit stops, neighborhood activity centers, office parks, and industrial
parks, provided the city makes findings to demonstrate consistency with
constitutional requirements. “Nearby” means uses within 1/4 mile that can
reasonably be expected to be used by pedestrians, and uses within 2 miles that
can reasonably be expected to be used by bicyclists.
Finding: As discussed above, circulation to the site is provided by private street, Avian Way,
that connects Greenleaf Avenue to the intersection of Rome Lane and Sandra Lane. All lots
front on Avian Way.” As discussed above, the applicant has submitted a Street Connectivity
Study that establishes the proposed subdivision can provide safe and adequate transportation
systems, as required under this criterion.
(b) The street layout of the proposed subdivision shall disperse motor vehicle
traffic onto more than one public local street when the subdivision exceeds 19
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lots or when the sum of proposed subdivision lots and the existing lots utilizing a
local street as the single means of ingress and egress exceeds 19.
Finding: The State Land Use Board of Appeals has determined that this criterion is inapplicable
to needed housing applications.
EC 9.8520(7): For areas not included on the city’s acknowledged Goal 5 inventory,
the subdivision will preserve existing natural resources by compliance with all of the
following:
(a) The proposal complies with EC 9.6880 through EC 9.6885 Tree Preservation
and Removal Standards.
(b) Natural resource areas designated on the comprehensive plan diagram as
“Natural Resource.
Finding: The subject property is zoned with a /WR overlay because a portion of the property
contains a Goal 5 conservation area. The applicant’s site is also shown on the Scenic Sites
Working Paper, which is adopted as part of the City’s Goal 5 inventory, as an area of “Prominent
and Plentiful Vegetation.” Because the subject property is included in the City’s acknowledged
Goal 5 inventory, this criterion is inapplicable to this application.
However, while acknowledging that EC 9.8520(7) does not apply, the applicant has requested
that, “the Hearings Official determine that the provisions of EC 9.8520(7) exhaust the applicant’s
responsibilities for compliance with the City tree removal standards in either Chapter 9 or
Chapter 6 of the code, and furthermore, that because this site is on the Goal 5 inventory, no
separate application to authorize tree removal review is necessary.”
EC 9.8520(7) does not apply to property within the city’s acknowledged Goal 5 inventory.
Accordingly, the hearings official has no authority determine that this provision can nonetheless
be applied to “exhaust” the applicant’s obligations regarding tree removal. Such a finding would
essentially amend to the provisions of EC 9.8520(7). The applicant’s requested determination by
the hearing official is beyond the scope of the hearing official’s authority.
The applicant argues that its request for a declaration that EC 9.8520(7) exhausts its obligations
regarding tree preservation is consistent with the hearings official’s determination in a Braewood
Hills Subdivision decision where, in response to surroundings residents’ concern that the
proposed development would result in the loss of valuable trees on the property, the hearings
official noted that the property is included in the city’s Goal 5 inventory, and those resources are
regulated and protected through the requirements and limitations of that inventory. That remains
the case here. However, that finding is not a finding that EC 9.8520(7) exhausts the applicant’s
obligations regarding tree preservation. Rather, as in this case, the Braewood Hills subdivision
approval includes the express finding that EC 9.8520(7) is not applicable to the applicant’s
request.
EC 9.8520(8): On R-1 zoned property, if the subdivision results in a lot greater than
13,500 square feet in size based on EC 9.2761(5)(b), the application shall indicate the
location of lot lines and other details of layout that show future division may be
made without violating the requirements of this land use code and without
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interfering with the orderly extension of adjacent streets, bicycle paths, and
accessways. Any restriction of buildings within future street, bicycle path, and
accessway locations shall be made a matter of record in the tentative plan approval.
Finding: As described above in findings regarding EC 9.8520(3), Lots 3-9 are greater than
13,500 square feet. EC 9.2761(5)(d) provides an exception to the requirement in EC 9.2761(5)(b)
regarding location of lot lines to enable protection of natural features. As discussed above, Lots
3-9 are conditioned to ensure the protection of natural features and, accordingly, satisfy the
requirements for an exception to this standard
EC 9.8520(9): The subdivision complies with development standards explicitly
addressed in the application or is granted adjustments thereto pursuant to the
provisions beginning at EC 9.8015 of this land use code.
Finding: As proposed, the subdivision complies with the development standards explicitly
addressed in the application.
EC 9.8520(10): Where all or a portion of a development site is within the South Hills
Study and above 700 feet in elevation, the proposed development shall have received
initial approval through the Planned Unit Development process. Where all or a
portion of the development site is within the South Hills Study and is between 500
feet and 701 feet, and the development site is at least 4 acres with areas of the
development site containing slopes that exceed 20%, the proposal shall have
received initial approval through the Planned Unit Development process.
Finding: This criterion does not apply because no portion of the proposed subdivision is located
within the South Hills Study area, nor is any portion above an elevation of 500 feet.
Tentative Subdivision Request Conclusion: Subject to compliance with the identified
conditions of approval, the requested subdivision satisfies all applicable needed housing
subdivision approval criteria.
2. Willamette Greenway Permit
Approval of a Willamette Greenway Permit must be based on compliance with the Willamette
Greenway Permit criteria in EC 9.8815(1).
The applicant asserts that the Willamette Greenway Permit approval criteria cannot be applied to
this property because the Willamette Greenway Permit application is filed in conjunction with a
subdivision application, which the applicant has submitted under the Needed Housing criteria.
The applicant argues that the Willamette Greenway Permit is “subordinate to ORS 197.303 (the
needed housing statue) and that because the Willamette Greenway Permit criteria are not “clear
and objective”, they cannot be applied.
The City Attorney’s response to the applicant’s argument articulates well the conflict between
the city’s obligations under the “needed housing” statute and its obligations under Goal 15.
Under the needed housing statute, the city must provide a process that provides for exclusively
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“clear and objective criteria” for applications for needed housing. Goal 15, and its implementing
statute and rules (ORS 390.314 and OAR 660-015-0005) mandate that the city provide specific
language to implement their Goal 15 ordinances, which, by their terms, are subjective. As the
City Attorney’s office explains “[t]he newly competing requirements of ORS 390.314 and Goal
15 on one hand, and ORS 197.307(4) on the other, have created a legal conundrum for cities with
land located within the Greenway. Eugene simply cannot draft clear and objective approval
criteria that also comply with the subjective requirements of the Greenway laws (i.e., “best
possible,” “maximum possible,” and “greatest possible degree”.) Consequently, as the City
Attorney’s office correctly explains, “The question for the Hearings Official is simply: in this
situation, where a local government is required to comply with two competing and irreconcilable
state law directives, which directive should take precedence on lands within the Greenway?”
For the reasons articulated by the City Attorney (and as the Planning Commission previously
determined in its decision approving a Willamette Greenway permit for the Lombard Apartments
application (WG 18-3, SR 18-3, ARA 18-8)), the hearings official agrees that the requirements
of ORS 390.314 and Goal 15 take precedence over the requirements of ORS 197.307(4) on lands
within the Greenway because the requirements of ORS 390.314 and Goal 15 are more specific
than the requirements of ORS 197.307(4). Any development in the Willamette Greenway –
regardless of whether any associated development is processed under the ‘needed housing’
ordinance, must satisfy the Willamette Greenway permit criteria.
While disputing its applicability, the applicant’s narrative does include a description of how the
proposed development satisfies the following applicable Willamette Greenway permit criteria.
EC 9.8815(1): To the greatest degree possible, the intensification, change of use, or
development will provide the maximum possible landscaped area, open space, or
vegetation between the activity and the river.
Finding: As described in the staff report, the subject property is approximately 220 feet, at its
closest point, from the Willamette River. City owned property is located between the subject
property and the Willamette River, which includes undeveloped park land, the West Bank Path,
and Greenleaf Pond.
The applicant states that the proposed lower density and large lots will allow for more green
space and fewer dwellings. In this case, the applicant is proposing a density well below the
maximum density allowed on the subject property. The applicant has requested an exception to
the maximum lot size standard to enable the protection of natural resources by having larger lots
to provide more green space and landscaped areas. Additionally, the applicant states that it
intends to keep all improvements to the west of the Public Utility Easement, with the exception
of the wrought iron fence along the eastern boundary of Tract A. The applicant’s proposal
satisfies this criterion.
EC 9.8815(2): To the greatest possible degree, necessary and adequate public access
will be provided along the river by appropriate legal means.
Finding: As noted above, City owned land lies between the subject property the Willamette
River and the subject property is 220 feet from the river at its closest point. This City-owned land
contains the West Bank Path, which provides adequate public access along the river. There are
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connections to the West Bank Path from Merry Lane to the North and Hillcrest Drive to the
South. Future residents of the proposed subdivision will have to travel 0.45 miles (2,400 feet) to
access the West Bank Path via Merry Lane and 0.63 miles (3,300 feet) for access via E Hillcrest
Drive. The existing path system provides runs along the river from Springfield to the Beltline
Highway, providing access along the Willamette River, providing adequate public access.
EC 9.8815(3): The intensification, change of use, or development will conform with
applicable Willamette Greenway policies as set forth in the Metro Plan.
Finding: The applicant states that none of the policies in the Metro Plan are applicable to the
request as the proposed development is not directly adjacent to the river where scenic or natural
resources could be affected. Staff, however, following policy relevant to this application:
Policy D.5: New development that locates along river corridors and waterways shall be
limited to uses that are compatible with the natural, scenic, and environmental qualities
of those water features.
The requested Willamette River Greenway permit would facilitate development of single-family
residential uses, which is allowed in the underlying R-1 zone, and consistent with the Metro
Plan.
EC 9.8815(4): In areas subject to the Willakenzie Area Plan, the intensification,
change of use, or development will conform with that plan’s use management
considerations.
Finding: This criterion is not applicable because the subject property is not located within the
boundary of the Willakenzie Area Plan.
EC 9.8815(5): In areas not covered by subsection (4) of this section, the
intensification, change of use, or development shall conform with the following
applicable standards:
(a) Establishment of adequate setback lines to keep structures separated from
the Willamette River to protect, maintain, preserve, and enhance the natural,
scenic, historic, and recreational qualities of the Willamette Greenway. Setback
lines need not apply to water related or water dependent activities as defined in
the Oregon Statewide Planning Goals and Guidelines (OAR 660-15-000 et seq.).
Finding: City-owned property is located between the subject property and the Willamette River,
which includes undeveloped park land, the West Bank Path, and Greenleaf Pond. Applicable
/WR setbacks provide a separation of development and the Willamette River to protect,
maintain, preserve and enhance the Willamette, in compliance with this standard.
(b) Protection of significant fish and wildlife habitats as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper. Sites
subsequently determined to be significant by the Oregon Department of Fish
and Wildlife shall also be protected.
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Finding: The subject property is not identified as a fish and wildlife habitat in the Metro Plan
Natural Assets and Constraints Working Paper, and, therefore, this standard is not applicable.
(c) Protection and enhancement of the natural vegetative fringe along the
Willamette River to the maximum extent practicable.
Finding: The applicant does not propose any development that would impact the natural
vegetative fringe along the River. City owned property is located between the subject property
and the Willamette River, which includes undeveloped park land, the West Bank Path, and
Greenleaf Pond. This area provides a natural vegetative fringe along the river, in compliance
with this criterion.
(d) Preservation of scenic qualities and viewpoints as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper.
Finding: This standard is not applicable because, although this area is inventoried in the Metro
Plan Natural Assets and Constraints Working Paper as being an area of “prominent and plentiful
vegetation,” it is not included in areas of scenic qualities or viewpoints.
(e) Maintenance of public safety and protection of public and private property,
especially from vandalism and trespass in both rural and urban areas to the
maximum extent practicable.
Finding: Maintenance of public safety and protection of public and private property for the
subject property is consistent with service through the City.
(f) Compatibility of aggregate extraction with the purposes of the Willamette
River Greenway and when economically feasible, applicable sections of state law
pertaining to Reclamation of Mining Lands (ORS Chapter 517) and Removal of
Material; Filling (ORS Chapter 541) designed to minimize adverse effects to
water quality, fish and wildlife, vegetation, bank stabilization, stream flow,
visual quality, noise, safety, and to guarantee necessary reclamation.
Finding: This standard does not apply because the applicant does not propose any activity listed
in subsection EC 9.8815(5)(f).
(g) Compatibility with recreational lands currently devoted to metropolitan
recreational needs, used for parks or open space and owned and controlled by a
general purpose government and regulation of such lands so that their use will
not interfere with adjacent uses.
Finding: The applicant does not propose any development that would interfere with adjacent
uses or be in compatible with recreational lands.
EC 9.8815(6): When site review approval is required, the proposed development will
be consistent with the applicable site review criteria.
Finding: This criterion does not apply because the applicant does not propose any development
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for which site review is required.
EC 9.8815(7): The proposal complies with all applicable standards explicitly
addressed in the application. An approved adjustment to a standard pursuant to
provisions beginning at EC 9.8015 of this land use code constitutes compliance with
the standard.
Finding: The Willamette Greenway permit application complies with all applicable standards
addressed in that application.
Willamette Greenway Permit Conclusion: The requested Willamette Greenway permit
application satisfies all applicable criteria for approval for a Willamette Greenway permit.
DECISION
Based on the above analysis and findings, and subject to the conditions noted above, the hearings
official APPROVES the applications for the Bird Haven Subdivision and the Willamette Greenway
permit.

Virginia Gustafson Lucker
Hearings Official
Dated this 14th day November, 2019.
Mailed this _____ day of November, 2019.
SEE NOTICE OF HEARINGS OFFICIAL DECISION FOR STATEMENT OF APPEAL
RIGHTS
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Attachment C

Date:

November 23, 2021

To:

Virginia Gustafson Lucker

From:

Lauren A. Sommers

Subject:

Applicability of Willamette Greenway Criteria to Needed Housing Site Review
Application (SR 21-2 / WG 21-1 / ARA 21-16)
This memo addresses the applicant’s assertions that the Willamette Greenway approval
criteria in EC 9.8815 do not apply to the applicant’s Needed Housing Track site review application
because the Willamette Greenway criteria are not clear and objective.
Despite the applicant’s assertions that the Willamette Greenway criteria do not apply, the
applicant did submit a Willamette Greenway application and staff has determined that the
application complies with the Willamette Greenway approval criteria.
Staff believe that the Willamette Greenway approval criteria of EC 9.8815 do apply to the
applicant’s Needed Housing Track tentative subdivision application for the reasons explained
below.
BACKGROUND
In 1973, the Oregon Legislature “established the Willamette River Greenway, a corridor
of protected land located along the banks of the river.” Gunderson, LLC v. City of Portland, 352
Or 648, 650, 290 P3d 803 (2012). The Oregon Supreme Court explained the Greenway program
as follows:
The legislature expressed recognition of ‘the need of the people of this state for
existing residential, commercial and agricultural use of lands along the Willamette
River’ and also the need to ‘permit the continuation of existing uses of lands that
are included within such greenway[.]’ ORS 390.314(2)(b). At the same time, the
legislature recognized the need ‘to limit the intensification and change in the use of
such lands so that such uses shall remain, to the greatest possible degree, compatible
with the preservation of the natural, scenic, historical and recreational qualities of
such lands.
The legislature placed primary responsibility for the coordination of the
development and maintenance of the Greenway with the State Parks and Recreation
Department (department). ORS 390.314(2)(d). The legislature then charged the
department, in cooperation with local governments that have greenway lands within
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their boundaries, to prepare a plan for the development and management of the
Greenway.
In 1975, the department, in cooperation with nine counties and other local
governments along the Greenway, submitted to [the Land Conservation and
Development Commission] a preliminary greenway plan, a greenway goal, and
policies for a completed greenway plan. On December 6, 1975, the commission
adopted the Willamette River Greenway Program, consisting of an order adopting
a Preliminary Willamette Greenway Plan and Statewide Planning Goal 15 (Goal
15).
Goal 15 provides that each city and county in which the Greenway is located must
incorporate portions of the Willamette River Greenway Plan into its comprehensive
plan, implementing ordinances and other implementing measures.
Cities and counties are also required to ‘establish provisions by ordinance for the
review of intensifications, changes of use and developments to ensure their
compatibility with the Willamette River Greenway.’ OAR 660-015-0005; Goal 15,
Paragraph F(3). Those ordinances must include ‘[t]he review of intensification,
changes of use and developments as authorized by the Comprehensive Plan and
zoning ordinance to insure their compatibility with the Greenway statutes and to
insure that the best possible appearance, landscaping and public access are
provided.’ OAR 660-015-0005; Goal 15, Paragraph F(3)(b). The review must
include findings that [to the greatest possible degree] the intensification, change of
use, or development ‘will provide the maximum possible landscaped area, open
space or vegetation between the activity and the river[.]’ OAR 660-015-0005; Goal
15, Paragraph F(3)(b)(1).
Gunderson, 352 Or at 650-53.
Both the statutes that regulate the Willamette River Greenway (ORS 390.310 et seq) and
Goal 15 itself impose inherently subjective regulations on development within the Greenway area.
ORS 390.314(2)(b) requires that intensification and changes of use in the Greenway be limited so
that “such uses remain, to the greatest possible degree, compatible with the preservation of the
natural, scenic, historical and recreational qualities” of lands within the Greenway. In addition,
Goal 15 requires that the City’s Greenway implementation measures:
•

“Insure that the best possible appearance, landscaping and public access are
provided” within the Greenway,

•

Ensure that to “the greatest possible degree” any “intensification, change of use
or development will provide the maximum possible landscaped area, open
space or vegetation between the activity and the river,” and
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•

Ensure that that to “the greatest possible degree” “[n]ecessary public access
will be provided to and along the river by appropriate legal means.”

See OAR 660-015-0005; Goal 15, Paragraph F(3).
The Willamette Greenway Permit approval criteria located at EC 9.8815 implement the
requirements of Goal 15, ORS 390.314 and the City’s comprehensive plan; including the following
specific language required by Goal 15: “to the greatest possible degree, the intensification, change
of use or development will provide the maximum possible landscaped area, open space or
vegetation between the activity and the river” and “to the greatest possible degree, necessary and
adequate public access will be provided along the Willamette River by appropriate legal means.”
OAR 660-015-0005; Goal 15, Paragraph F(3).
SENATE BILL 1051
Prior to the 2017 passage of Senate Bill 1051, ORS 197.307(4), sometimes referred to as
the Needed Housing statute, and the Willamette Greenway laws worked in concert. Before the
legislature adopted Senate Bill 1051, ORS 197.304(4) provided that local governments could only
apply “clear and objective standards, conditions and procedures regulating the development of
needed housing on buildable land….” Or Laws 2017, ch 745, § 5 (emphasis added). In other
words, prior to Senate Bill 1051, housing not located on “buildable land” was not entitled to clear
and objective standards. Lands within the Willamette River Greenway are specifically exempt
from the definition of “buildable land” by the Land Conservation and Development Commission
(LCDC). OAR 660-08-0005(2).
OAR 660-08-0005(2) defines “buildable land” as “residentially designated land within the
urban growth boundary, including both vacant and developed land likely to be redeveloped, that
is suitable, available and necessary for residential uses…[l]and is generally considered ‘suitable
and available’ unless it…[i]s subject to natural resource protection measures determined under
Statewide Planning Goals 5, 6, 15, 16, 17, or 18[.]” (Emphasis added).
Land located within the Willamette River Greenway is subject to Goal 15 natural resource
protection measures and is therefore not considered “buildable land.” Consequently, prior to the
passage of SB 1051, housing constructed on land within in the Willamette River Greenway was
explicitly outside the scope of the clear and objective requirement. Prior to Senate Bill 1051,
because lands within the Greenway were exempt from the clear and objective requirements of ORS
197.307(4), the inherently subjective requirements of ORS 390.314 and Statewide Planning Goal
15 did not conflict with the clear and objective requirements of ORS 197.307(4).
However, the historic harmony between the state law requirements applicable to lands
within the Greenway and the state law requirement for clear and objective standards was disrupted
by the passage of Senate Bill 1051.
In 2017, the Oregon Legislature adopted Senate Bill 1051, which amended ORS
197.307(4) to remove the phrase “on buildable land.” Or Laws 2017, ch 745, § 5. ORS 197.307(4)

{00327186;1}

CA 22-1 Testimony

Page
43 of3151
Batch

Page 39 of 149

Attachment C

Virginia Gustafson Lucker
November 23, 2021
Page 4
now provides in pertinent part that local governments “may adopt and apply only clear and
objective standards, conditions and procedures regulating the development of housing, including
needed housing.” The plain language of ORS 197.307(4) now requires that local governments
offer all housing applicants the option to proceed under clear and objective standards; there is no
longer an exemption from the “clear and objective” requirement for housing that is not located on
“buildable land.”
The newly competing requirements of ORS 390.314 and Goal 15 on one hand, and ORS
197.307(4) on the other, have created a legal conundrum for cities with land located within the
Greenway.
Unlike some of the other statewide planning goals, which articulate standards but allow
local governments the freedom to adopt implementing regulations tailored to their specific
communities, Goal 15 requires that cities and counties within the Greenway include specific
language in their Goal 15 implementation ordinances.
OAR 660-015-0005; Goal 15, Paragraph F(3) requires the following:
3. Greenway Compatibility
Review: Cities and counties shall establish provisions by ordinance for the review
of intensifications, changes of use or developments to insure their compatibility
with the Willamette River Greenway. Such ordinances shall include the matters
in a through e below:
a. ***
b. The review of intensification, changes of use and developments as
authorized by the Comprehensive Plan and zoning ordinance to insure their
compatibility with the Greenway statutes and to insure that the best possible
appearance, landscaping and public access are provided. Such review shall include
the following findings, that to the greatest possible degree:
(1) The intensification, change of use or development will provide the
maximum possible landscaped area, open space or vegetation between the
activity and the river;
(2) Necessary public access will be provided to and along the river by
appropriate legal means.
(Emphasis added).
When it comes to housing developments within the Greenway, the City is caught between
two competing state law directives. 1
1

Although Goal 15 was adopted by administrative rule rather than by statute, the legislature
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In the case of two competing state law directives, we turn to the rules of statutory
construction. PGE v. Bureau of Labor and Industries, 317 Or 606, 610-11, 859 P2d 1143 (1993)
as modified by State v. Gaines, 346 Or 160, 164-172, 206 P3d 1042 (2009). The first level of the
PGE analysis requires an examination of the text and context of the relevant statutes and
administrative rules, including “rules of construction that bear directly on the interpretation of the
statutory provision in context.” Id. at 610-611; State v. Hogevoll, 348 Or 104, 109, 228 P3d 569
(2010) (In construing an administrative rule, a court applies the same analytical framework that
applies to the construction of statutes.).
Some of those rules are mandated by statute, including, for example, the principles that
‘where there are several provisions or particulars such construction is, if possible, to be
adopted as will give effect to all,’ ORS 174.010, and that ‘a particular intent shall control
a general one that is inconsistent with it,’ ORS 174.020.
PGE 317 Or at 611.
The question for the Hearings Official is simply: in this situation, where a local government
is required to comply with two competing and irreconcilable state law directives, which directive
should take precedence on lands within the Greenway?
Both the City Hearings Official and the Planning Commission have previously determined
that the requirements of ORS 390.314 and Goal 15 must take precedence over the requirements of
ORS 197.307(4) on lands within the Greenway because the requirements of ORS 390.314 and
Goal 15 are more specific than the requirements of ORS 197.307(4). 2 ORS 174.020(2) provides
specifically authorized the adoption of the statewide planning goals and requires cities to comply
with them. The legislature recognizes that the “promotion of coordinated statewide land
conservation and development requires the creation of a statewide planning agency to prescribe
planning goals and objectives to be applied by…cities… throughout the state.” ORS 197.005(4).
The legislature considers compliance with the statewide planning goals, including Goal 15, to be
mandatory. See ORS 197.015(8) (“‘Goals’ means the mandatory statewide planning standards
adopted by the [Land Conservation and Development Commission] pursuant to ORS chapters 195,
196 and 197.”). Cities are required by statute to exercise their planning and zoning responsibilities
in accordance with the goals. ORS 197.175(1). The legislature has been very clear that the City’s
comprehensive plan and land use regulations must comply with the goals. ORS 197.250.
Previous applicants have raised essentially identical arguments regarding applicability of the
Willamette Greenway approval criteria to a Needed Housing application. See attached Planning
Commission decision regarding the Lombard Apartments applications (WG 18-3, SR 18-3, ARA
18-8). The Planning Commission, in the final local decision on the application, determined that
the Willamette Greenway approval criteria were applicable to the Needed Housing Track
application. The Planning Commission then approved the Willamette Greenway permit. The
applicant raised the Willamette Greenway v. Needed Housing question as a contingent crossassignment of error before LUBA, but LUBA did not remand the City’s decision based on any of
the Willamette Greenway criteria and therefore LUBA did not reach the contingent cross2
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that when a general statutory provision and a particular statutory provision are inconsistent, the
particular intent controls. See also Powers v. Quigley, 35 Or 432, 438,198 P3d 919 (2008) (In the
case of two conflicting statutes, “if the court can give full effect to both statutes it will do so, and
if not, it will treat the specific statute as an exception to the general.”). Goal 15 and ORS 390.314
speak to a specific concern – preservation of the Willamette River Greenway. In contrast, ORS
197.307(4) applies much more broadly – to lands and housing across the state. Consequently, the
more particular requirements of ORS 390.314 and Goal 15 must take precedence over the general
requirement for clear and objective standards on lands within the Willamette River Greenway.
WARREN V. WASHINGTON COUNTY
Although the applicant does not specifically reference the Land Use Board of Appeals’
recent decision in Warren v. Washington County, ___ Or LUBA ___, ___ (LUBA No. 2018-089,
November 14, 2018) aff’d 296 Or App 595 (2019), that decision is worth a brief discussion here.
Although Warren deals with the interplay between the clear and objective requirement of ORS
197.307(4) and the requirements of a Statewide Planning Goal (Goal 5 in that instance), the facts
of Warren are distinguishable from the current application. For example, it is possible (and even
required) to draft clear and objective standards for Goal 5 implementation measures. In contrast,
because Goal 15 requires cities’ implementation measures to include inherently subjective
language, it is not possible to adopt clear and objective standards that also comply with the
requirements of Goal 15. 3
CONCLUSION
Unlike the petitioner in Warren, staff is not arguing that OAR 660-008-015 limits the clear
and objective requirements of ORS 197.307(4) to buildable lands. Warren, ___ Or LUBA ___
(LUBA No. 2018-089, November 14, 2018) (slip op at 12). Neither is it staff’s position that the
context of ORS 197.307(3) or the legislative history of Senate Bill 1051 exempt the City from
providing all housing applicants with a clear and objective approval process. See Warren, ___ Or
LUBA ___ (LUBA No. 2018-089, November 14, 2018) (slip op at 13). Instead, it is staff’s position
that the City is caught between two state law directives. 4 The only reasonable determination in
assignment of error. LUBA affirmed the Planning Commission’s decision approving the
Willamette Greenway permit and that portion of LUBA’s decision was not appealed. See Hulme
v. City of Eugene 299 Or App 76 (2019), reversing and remanding on other grounds. See also
the attached decision of the Hearings Official on the Bird Haven subdivision application (ST 194/WG 19-4).
3

OAR 660-023-0050(2) specifically requires clear and objective standards for Goal 5
implementation measures applied to conflicting uses on a Goal 5 site. See also OAR 660-0100010(3). In other words, cities are already required to create a clear and objective approval process
for allowed conflicting uses on Goal 5 resource sites. In contrast, as discussed above, ORS 390.314
and Goal 15 specifically require cities to adopt and implement subjective criteria such as “the
greatest possible degree,” “the best possible,” and “the maximum possible.”
4

As LUBA noted in Warren, the legislature knows how to limit the clear and objective requirement
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the face of this conundrum (and the determination made by the Planning Commission in its
decision on the Lombard Apartments application and the Hearings Official’s decision on the Bird
Haven application) is that the more specific requirements of the Greenway laws supersede the
more general requirements of ORS 197.307(4); and therefore, the Willamette Greenway approval
criteria of EC 9.8815 apply to this applicant’s proposed development.

Attachments:
Exhibit A:

Final Order of the Eugene Planning Commission on Appeal of the Hearings
Official’s Tentative Approval for Lombard Apartments Willamette Greenway
Permit, Site Review, and Adjustment Review (WG 18-3/SR 18-3/ARA 18-8) with
attached Hearings Official Decision

Exhibit B:

Hulme v. City of Eugene, ___ Or LUBA ___ (LUBA No. 2018-118, March 6, 2019)

Exhibit C:

OAR 660-015-0005; Goal 15: Willamette River Greenway

Exhibit D:

Decision of the Hearings Official for the City of Eugene, Oregon Request for
Tentative Subdivision and Willamette Greenway Permit Approval Bird Haven
Subdivision (ST 19-4/WG 19-4).

when it so desires. Warren, ___ Or LUBA ___ (LUBA No. 2018-089, November 14, 2018) (slip
op at 20). Admittedly, the legislature did not explicitly exempt lands within the Willamette
Greenway from the clear and objective requirement, the way it has exempted the areas identified
in ORS 197.307(5). However, the legislature also knows how to resolve conflicting state law
directives, and it has not done that here. The City is simply not free to ignore the requirements of
ORS 390.314 and Goal 15 unless and until LUBA or a court declares that they are superseded by
ORS 197.307(4). Once the City Council adopts a code provision only the Council (through a code
amendment) or an authority hierarchically above it (LUBA or a court), can void or choose not to
apply that code provision. Neither city staff, the Planning Commission, nor the Hearings Official
have the legal authority to choose to ignore or override land use approval criteria adopted by the
City Council, unless those approval criteria are clearly preempted by state law.
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ATTACHMENT A
DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF EUGENE, OREGON

WILLAMETTE GREENWAY, SITE REVIEW, AND ADJUSTMENT REVIEW

INTRODUCTION
Application File Name (Number):
Lombard Apartment LLC (WG 18-3/ SR 18-3/ ARA 18-8)
Applicant’s Request:
Approval of a Willamette Greenway Permit, Site Review, and Adjustment Review to
construct 94 residential apartment units.
Subject Property/Location:
Located on the east side of River Road north of Lombard Street. Assessor’s Map: 17-04-2512 Tax Lot 1000.
Relevant Dates:
Applications submitted on April 6, 2018; supplemental materials submitted and application
deemed complete at applicant’s request on May 11, 2018; public hearing held on June 27,
2018.
Applicant’s Representative:
Micheal Reeder.
Lead City Staff:
Rodney Bohner, Assistant Planner, Eugene Planning Division.
Summary of the Public Hearing
The Hearings Official held a public hearing on this application on June 27, 2018. The
Hearings Official stated he had no conflicts of interests, was not biased, and had no ex parte
communications to disclose. No person objected to the Hearings Official conducting the
hearing. Rodney Bohner (Bohner), Assistant Planner, and Alissa Hansen, Principal Planner,
were present for the hearing. Bohner presented the staff report, recommending approval of
the application. Micheal Reeder, the applicant’s representative, testified in favor of the
application. Bill Kloos argued that the Willamette Greenway provisions could not be applied
under the relevant needed housing statutes. A number of opponents testified in opposition to
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the applications, primarily based on concerns about traffic, effects on the Willamette
Greenway, and the sale of the property by a public entity. At the conclusion of the public
hearing, the Hearings Official left the record open twelve days for the submission of new
evidence and argument, seven additional days for responses to the new evidence and
argument, and an additional seven days for the applicant’s final legal argument.
FACTS
The property is a 3.59-acre undeveloped property located at the northern terminus of
Lombard Street, with frontage along River Road to the west. To the east sits the City’s Riverfront
bike path, and then the Willamette River. To the southeast is Maurie Jacobs Park which is a City
park that includes parking, a sports field, and other park amenities. The entire site is zoned
Medium-Density Residential (R-2) with Nodal Development (ND) overlay. The southern portion
of the site has a Site Review (SR) overlay. The entire property is located within the bounds of the
Willamette Greenway. The property is an area of residential uses sandwiched between River Road
and the Willamette River. Lombard Street currently ends at the southern boundary of the property.
The proposal would extend Lombard Street to the northern boundary. The proposal is to construct
94 apartments in four buildings, as well as a leasing office and maintenance building. The main
entrance would be from River Road.
ANALYSIS
A. Preliminary Issues
Initially, Dennis Sandow (Sandow) requests that the open record period be extended. Sandow
argues that more time is needed to respond to the numerous issues, in particular because of the
July 4th holiday. The open record period was actually five days longer than the standard 21-day
period for precisely the July 4th reason Sandow raises. The 120-day deadline for making the
decision would be in jeopardy if the open record period were extended for any additional time. In
any event, the open record period complies with the requirements of ORS 197.763. Sandow’s
request to extend the open record is denied.
During the second open record period (to respond to evidence submitted during the first open
record period), Julie Hulme (Hulme) submitted an email in opposition to the application stating
that the opposition was being provided “[o]n behalf of the River Road Community Organization.”
July 16, 2018 E-mail. On July 22, 2018 (during the open record period for the applicant’s final
legal argument), Jon Belcher (Belcher) – who is apparently a co-chair of the River Road
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Community Organization (RRCO) – submitted an e-mail stating that Hulme was not authorized to
speak for the RRCO and that the RRCO did not have any position on the merits of the application.
Belcher asks that Hulme’s e-mail be stricken from the record or that his email be included in the
record. Hulme’s e-mail raises the issue of the applicability of the Willamette Greenway provisions
and the proposal’s density calculations. Those issues are raised (and in greater detail) by numerous
other parties, so I have to address those issues. I do not see that whether Hulme is speaking for the
RRCO or not would affect my decision, but I appreciate the clarification from the RRCO and it is
duly noted that Hulme does not speak for the RRCO. The e-mail from Belcher should be included
in the record to clarify this point.
B. Willamette Greenway
1. Willamette Greenway Approval Criteria
The property is located within the Willamette River Greenway. Therefore, under the Eugene
Code (EC), the application is required to comply with the Willamette Greenway provisions of EC
9.8815.1 The staff report explains how the application meets all of the approval criteria. There are
numerous approval criteria, and opponents do not challenge most of the findings in the staff report.
Therefore, I adopt and incorporate the findings in the staff report in this decision, except as
discussed further.2
EC 9.8815 provides:
“Willamette Greenway Permit Approval Criteria and Standards. Willamette
Greenway permit approval may be granted only if the proposal conforms to all
the criteria in subsections (1) through (4), and the applicable standards of
subsection (5) as follows:
“(1)

To the greatest possible degree, the intensification, change of use,
or development will provide the maximum possible landscaped
area, open space, or vegetation between the activity and the river.

“(2)

To the greatest possible degree, necessary and adequate public
access will be provided along the Willamette River by appropriate
legal means.

1

As discussed later, the applicant argues that the provisions of EC 9.8815 are not applicable to the application due to
recently enacted housing statutes.
2
This includes the clarifications to the staff report as explained in staff’s July 8, 2018 Memorandum.
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“(3)

The intensification, change of use, or development will conform
with applicable Willamette Greenway policies as set forth in the
Metro Plan.

“(4)

In areas subject to the Willakenzie Area Plan, the intensification,
change of use, or development will conform with that plan’s use
management considerations.

“(5)

In areas not covered by subsection (4) of this section, the
intensification, change of use, or development shall conform with
the following applicable standards:
“(a)

Establishment of adequate setback lines to keep structures
separated from the Willamette River to protect, maintain,
preserve, and enhance the natural, scenic, historic, and
recreational qualities of the Willamette Greenway.
Setback lines need not apply to water related or water
dependent activities as defined in the Oregon Statewide
Planning Goals and Guidelines (OAR 660-15-000 et seq.).

“(b)

Protection of significant fish and wildlife habitats as
identified in the Metropolitan Plan Natural Assets and
Constraints Working Paper.
Sites subsequently
determined to be significant by the Oregon Department of
Fish and Wildlife shall also be protected.

“(c)

Protection and enhancement of the natural vegetative
fringe along the Willamette River to the maximum extent
practicable.

“(d)

Preservation of scenic qualities and viewpoints as
identified in the Metropolitan Plan Natural Assets and
Constraints Working Paper.

“(e)

Maintenance of public safety and protection of public and
private property, especially from vandalism and trespass in
both rural and urban areas to the maximum extent
practicable.

“(f)

Compatibility of aggregate extraction with the purposes of
the Willamette River Greenway and when economically
feasible, applicable sections of state law pertaining to
Reclamation of Mining Lands (ORS Chapter 517) and
Removal of Material; Filling (ORS Chapter 541) designed
to minimize adverse effects to water quality, fish and
wildlife, vegetation, bank stabilization, stream flow, visual
quality, noise, safety, and to guarantee necessary
reclamation.
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“(g)

Compatibility with recreational lands currently devoted to
metropolitan recreational needs, used for parks or open
space and owned and controlled by a general purpose
government and regulation of such lands so that their use
will not interfere with adjacent uses.
“As used in this section, the words ‘the greatest possible
degree’ are drawn from Oregon Statewide Planning Goal 15
(F.3.b.) and are intended to require a balancing of factors so
that each of the identified Willamette Greenway criteria is
met to the greatest extent possible without precluding the
requested use.

“(6)

When site review approval is required, the proposed development
will be consistent with the applicable site review criteria.

“(7)

The proposal complies with all applicable standards explicitly
addressed in the application. An approved adjustment to a
standard pursuant to provisions beginning at EC 9.8015 of this land
use code constitutes compliance with the standard.”

Opponents argue that the proposal does not satisfy EC 9.8815(1), which requires that “[t]o
the greatest possible degree, the * * * development will provide the maximum possible landscaped
area, open space, or vegetation between the activity and the river.” The proposal includes a 100foot setback from the river, although only approximately 70 feet of that is on the applicant’s
property. The rest of the setback is provided by City owned property that includes the river trail
and bike path. The open space proposed by the development is approximately 15% of the property.
According to opponents, only preserving 15% of the property in open space fails to satisfy EC
9.8815(1). The staff report found:
“The applicant’s response under this criterion does not provide much
information, but clearly the applicant chose to locate the development at least
100 feet from the river, and to retain that open space area along the bike path
and river. Staff believes the applicant’s site plan and other available information
showing ample distance and existing riparian vegetation between the
development and the river is sufficient to demonstrate compliance with this
criterion.” Staff Report 4.
Opponents argue that this does not provide the maximum possible open space to the
greatest degree possible. Theoretically, the applicant could not develop the property at all and have
the entire site be open space. If “to the greatest possible degree” meant the theoretical maximum
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then no development could ever occur. EC 9.8815(5) explains that “to the greatest possible degree”
means:
“As used in this section, the words ‘the greatest possible degree’ are drawn from
Oregon Statewide Planning Goal 15 (F.3.b.) and are intended to require a
balancing of factors so that each of the identified Willamette Greenway criteria
is met to the greatest extent possible without precluding the requested use.
As EC 9.8815(5) explains, “the greatest possible degree” language cannot be used to
preclude the requested use. The requested use is a 94-unit multi-family apartment complex – that
is a permitted use in the R-2 zone. The applicant has placed all of the development in the western
portion of the property – as far away from the river as possible. Opponents have not argued, and I
do not see, that the applicant could have configured the proposed development in a way that retains
94 units and the associated requirements in a way that would provide more open space closer to
the river. I also do not see that the applicant is required to reduce the requested density in order to
preserve more open space. EC 9.8815(1) is satisfied.
Opponents argue that the proposal does not satisfy EC 9.8815(2), which requires that “[t]o
the greatest possible degree, necessary and adequate public access will be provided along the
Willamette River by appropriate legal means.” According to opponents, because the proposal does
not provide public access from the property to the river and a proposed fence would prevent
residents from accessing the river, the proposal does not provide adequate public access. The staff
report found:
“The applicant further states that there is a public bike path on the west
side of the greenbelt between the river and this site that provides adequate public
access to the river. The applicant also states that the extension of Lombard Drive
(Street) will also allow future development to the north of the site to gain access
to Marie Jacobs Park by travel southbound through the site along public
roadways to the park.
“Staff believes that the above criterion requires access to be provided along the
river, and in this case the applicant benefits from the existence of the City’s
Riverfront Path System. This existing system provides a path that is paved, and
runs along the river from Springfield to the Beltline Highway, providing access
along the Willamette River. The applicant has proposed a 42” fence along the
100 foot setback that will block access from the site to the Riverbank Path
System.
“While it is unfortunate that the applicant has not proposed a direct access to
that path, the above criterion does not necessarily require that access be provided
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directly from the development site in all cases. Based on the available evidence,
and the specific wording of the criterion above, staff believes this criterion is
met.” Staff Report 4-5 (emphasis in original).
I agree with the staff report. EC 9.8815(2) addresses adequate public access “along the
river.” There is more than adequate public access along the river. The City’s renowned Riverfront
Path System runs to the east of the property along the river. If the property was adjacent to the
river and proposed to restrict access along the river then opponents would likely be correct that the
criterion is not satisfied. But that is not the scenario in the present case. EC 9.8815(2) is satisfied.
Opponents argue that the proposal does not satisfy EC 9.8815(3), which requires that the
proposed development “conform with applicable Willamette Greenway policies as set forth in the
Metro Plan.” According to opponents, the proposal does not conform with a number of applicable
plan policies. The only applicable plan policy identified in the staff report is Metro Plan Section
III-D, Policy D.5, which provides:
“New development that locates along the river corridors and waterways shall be
limited to uses that are compatible with the natural, scenic, and environmental
qualities of those water features.”
According to opponents, a “towering” 35-foot apartment complex is not compatible with
the natural, scenic, and environmental qualities of the Willamette Greenway. The staff report
found:
“* * * staff believes this policy is met to the extent that the proposed
development of multi-family residential uses is allowed in the applicable R-2
zone, and otherwise found to be consistent with the natural resource protections
afforded through the Willamette Greenway Permit criteria. Those requirements
in EC 9.8815 are locally adopted regulations that implement Statewide Planning
Goal 15 in the context of this policy.
“Based on the available information, staff believes this criterion is met.” Staff
Report 5.
I agree with the staff report. The policy talks about “uses” that are compatible with the
applicable water feature. The applicable R-2 zoning allows multi-family residential – that is the
use. By adopting R-2 zoning for the property the City obviously envisioned multi-family
residential use as a potential use for the property. The City clearly thought such a use was
compatible with the Willamette River Greenway or it would not have zoned the property R-2. I do
not see that the plan policy allows micro-management of the building layout or design of a
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permitted use. Even if it did, the proposal locates the development as far away from the river as
possible. I do not see that merely because the proposed development uses the full 35-foot height
maximum allowed under R-2 zoning that it somehow renders the proposal incompatible with the
natural, scenic, and environmental qualities of the greenway.
LandWatch Lane County also argues that there are numerous other Metro Plan policies
that the proposal does not comply with. Those alleged applicable policies involve Goal 3
Agricultural policies and Goal 5 Open Space policies. I do not see that those policies have any
particular relevance to the proposed development. Even if they did, however, they would still not
be applicable approval criteria because EC 9.8815(3) specifically requires conformance with
“applicable Willamette Greenway policies as set forth in the Metro Plan.” (Emphasis added.) The
Willamette Greenway policies are specifically provided in section III D of the Metro Plan. There
are eleven specific policies listed in this section – of which Policy D 5 is one. The Metro Plan
policies cited by LandWatch Lane County are not found under section III D and are not Willamette
Greenway policies. Therefore, they are irrelevant for purposes of this decision. EC 9.8815(3) is
satisfied.
All of the Willamette Greenway approval criteria are satisfied.
2. Whether the Willamette Greenway Approval Criteria Apply
Although the applicant submitted an application for a Willamette Greenway permit, the
applicant also argues that under the recently enacted state needed housing statutes that the City
may not apply the Willamette Greenway approval criteria because they are not clear and objective
approval standards.3
The proposed development is needed housing, and the applicant proceeded under the clear
and objective site review approval criteria of EC 9.8445 rather than the general site review
approval criteria (which are not clear and objective) of EC 9.8440. State statutes regarding housing
and needed housing require a local government to provide clear and objective standards for such
housing. ORS 197.307 provides, in pertinent part:
“(4) Except as provided in subsection (6) of this section, a local government
may adopt and apply only clear and objective standards, conditions and
procedures regulating the development of housing, including needed
housing. The standards, conditions and procedures:

3

The Home Builders Association of Lane County also makes this argument.
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“(a) May include, but are not limited to, one or more provisions regulating the
density or height of a development.
“(b) May not have the effect, either in themselves or cumulatively, of
discouraging needed housing through unreasonable cost or delay.
“* * * * *
“(6) In addition to an approval process for needed housing based on clear and
objective standards, conditions and procedures as provided in subsection
(4) of this section, a local government may adopt and apply an alternative
approval process for residential development based on approval criteria
regulating, in whole or in part, appearance or aesthetics that are not clear
and objective if:
“(a)

The applicant retains the option of proceeding under the approval
process that meets the requirements of subsection (4) of this
section;

“(b)

The approval criteria for the alternative approval process comply
with applicable statewide land use planning goals and rules; and

“(c)

The approval criteria for the alternative process authorize a density
at or above the density level authorized in the zone under the
approval process provided in subsection (4) of this section.”

The applicant and the Homebuilders Association of Lane County argue that the Willamette
Greenway approval criteria are not clear and objective standards and therefore the City may not
apply them to the needed housing application.4 There does not seem to be much doubt that the
Willamette Greenway standards of EC 9.8815 are not clear and objective. For instance, EC
9.8815(1) and (2) both require a proposal to provide attributes to “the greatest possible degree.”
This is an inherently unclear and subjective standard. I agree with the applicant’s analysis in its
July 23, 2018 memorandum explaining why the EC 9.8815 approval criteria are not clear and
objective. The real issue is not so much whether the Willamette Greenway approval criteria are
clear and objective but whether they must be applied despite not being clear and objective.
Initially, the Assistant City Attorney (ACA) argues that a Hearings Officer does not have
the authority to determine that the City may not apply approval criteria to a proposed needed
housing application. According to the ACA:

4

The applicant and the Homebuilders Association of Lane County make complementary arguments regarding whether
the Willamette Greenway approval criteria may be applied to the application. For convenience and brevity I will just
refer to these arguments as the being made by the applicant.
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“The City has consistently maintained the position that once the City Council
adopts a code provision only the Council (through a code amendment) or an
authority hierarchically above it (LUBA or a court), can void or choose not to
apply that code provision. Neither city staff, the planning commission, nor the
hearings officer have the legal authority to choose to ignore or override land use
approval criteria adopted by the City Council.” ACA July 16, 2018
Memorandum 3-4 fn 1.
The ACA memorandum does not explain the basis for this assertion, but it appears to be
based on the reasoning in a memorandum from another ACA in the Chamotee Trails PUD (PDT
15-1) case (Chamotee Trails Memorandum).5 The Chamotee Trails Memorandum states that the
Planning Commission (and now extended to the Hearings Official) “does not have the authority to
determine a provision is not clear and objective.” Id. at 1. The Chamotee Trails Memorandum
explains the basis for this conclusion:
“The City Council adopted the 19-lot rule and the remainder of the needed
housing PUD criteria by ordinance. Section 48 of the Eugene Charter provides
that ‘all acts by the city or any of its officers, employees or agencies shall be
presumed valid * * * Any action by this charter committed to the discretion of
the council, when taken, shall be final and shall not be reviewed or called into
question elsewhere.’ At the time the 19-lot rule was adopted into the new land
use code, the statutory ‘clear and objective’ requirement was in effect. The
council is presumed to have known of this requirement and adopted a provision
that was in compliance with it.”
I tend to agree with this analysis. If the City Council (or the Planning Commission in my
case) has determined that a particular provision is clear and objective, absent some extraordinary
circumstances that I cannot think of, I should be bound by that determination unless and until a
higher body determines differently. The situation described in the Chamotee Trails Memorandum,
however, is not the situation in the present case. The City Council has adopted clear and objective
standards for different housing applications – the Needed Housing Track. The City Council has
also adopted standards involving discretion for those housing applications – the General Track.
The 19-lot rule was adopted under the clear and objective standards of the Needed Housing Track.
I agree with the other ACA that the City Council had determined that the 19-lot rule was clear and
objective so the Planning Commission and Hearings Official should defer to the City Council. If
for instance, the applicant were arguing that any of the Needed Housing Track site review approval

5

The memorandum was submitted into the record by the Homebuilders Association of Lane County.
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criteria were not clear and objective, I would almost certainly agree with the ACA that I should
not find otherwise.
In the present case, however, the Willamette Greenway approval criteria were adopted long
before the 2017 statutes requiring clear and objective approval standards for all housing (and even
before the statutes requiring clear and objective standards for needed housing). Unlike the
Chamotee Trails case, the City Council (as far as I am aware) has never determined that the
approval standards of EC 9.8815 are clear and objective. In fact it seems odd that the ACA would
argue that I could not determine that the EC 9.8815 approval criteria are not clear and objective
when she admits as much in her memorandum:
“It is not possible to draft clear and objective approval criteria that also require
an applicant to comply with phrases like ‘the best possible,’ ‘the greatest
possible degree,’ and ‘the maximum possible,’ as required by Goal 15. The City
cannot comply with the requirements of ORS 390.314 and Goal 15 and also be
limited to the application of clear and objective standards for proposed housing
developments within the Greenway.” ACA Memorandum 4.
Again, the question is not so much whether the EC 9.8815 approval criteria are clear and
objective (they are not), but whether they trump the needed housing statutes because the proposed
development is in the Willamette Greenway. If the City Council or Planning Commission has
expressed an opinion on that issue no one has brought it to my attention and I am not aware of any
such opinion. The question of what approval criteria apply to a land use application is squarely
within the universe of questions a hearings official is required to answer. I do not see that I am
precluded from considering the issue.
The applicant has persuasively explained why the EC 9.8815 approval criteria are not clear
and objective. Under ORS 197.307(4), this at least establishes a prima facie case that the approval
criteria may not be applied to the proposal. Absent some argument that explains why the EC 9.8815
approval criteria nonetheless apply, I have no choice but to agree with the applicant that the
approval criteria do not apply. Initially, many of the opponents argue that the Goals have to trump
state statutes. These opponents essentially argue that the Goals are akin to a land use constitution
or super-precedent that the legislature cannot undue. While the Statewide Planning Goals certainly
have a ring of authority to them, they are still just statutorily created goals which can be undone
just as easily through other statutory enactments. Furthermore, not applying the EC 9.8815
approval criteria to needed housing applications would hardly overturn or invalidate the goal, the
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goal would still apply to all other proposed development in the greenway. This argument does not
provide a basis to trump the needed housing statutes.
The ACA first argues that prior to the 2017 amendments to the needed housing statutes,
the clear and objective standards requirement only applied to the development of needed housing
on buildable lands. The ACA further argues that the subject property was not considered buildable
lands because it is in the greenway. The 2017 amendments to the needed housing statute eliminated
the restriction of the clear and objective standards to buildable lands and applied them to not only
all needed housing but all housing period. According to the ACA, “[t]here is no indication that the
legislature intended to change this [that the application was not entitled to clear and objective
standards] when it passed * * * a revised version of ORS 197.307(4) that does not include the
reference to ‘buildable land.’” ACA Memorandum 3. On the contrary, I agree with the applicant
that if anything the opposite conclusion should be drawn:
“It is difficult to conceive of any other intent of the legislature than to rub out
the issue of whether the clear and objective standards of ORS 197.307(4) applies
to land outside of the buildable lands inventory than the text of the new statute.
Whatever it meant before, it is now crystal clear that ORS 197.307(4) applies to
all housing – not just housing in the [buildable lands inventory].” Applicant’s
July 23, 2018 Memorandum 10-11.6
Next, the ACA argues ORS 309.314 and Goal 15 must take precedence over ORS
197.307.7 According to the ACA, when a general statutory provision and a particular statutory
provision are inconsistent, the particular intent controls.8 The ACA argues that Goal 15 and ORS
390.314 speak to a particular concern – preservation of the Willamette River Greenway – while
ORS 197.307(4) applies to all lands and housing in the state. I agree with the applicant that the
opposite argument is more persuasive – that ORS 197.307(4) has the more narrow particular intent
– housing development – while Goal 15 applies to all development in the greenway. Furthermore,
as the applicant explains, ORS 197.307(4) was the later enacted statute. ORS 174.010 requires

6

Although I do not see that it affects my analysis, the applicant persuasively explains that although there is a
presumption that lands such as those in the greenway would not be on the buildable lands inventory that local
governments could include them if they wished and that the City did include the subject property on the buildable
lands inventory.
7
ORS 390.314 provides the legislative findings and policy to establish the Willamette Greenway. Goal 15 expounds
on those policies, and the City implemented Goal 15 through EC 9.8815.
8
ORS 174.020(2) provides: “When a general provision and a particular provision are inconsistent, the latter is
paramount to the former so that a particular intent controls a general intent that is inconsistent with the particular
intent.”
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seemingly inconsistent statutes to be reconciled to give effect to both, if possible.9 It is possible to
give effect to all provisions by not applying the non-clear and objective standards of EC 9.8815 to
needed housing developments but still imposing such requirements on future non-residential
development.
In conclusion, the needed housing statutes provide that only clear and objective standards
may be applied to needed housing applications such as the present case (and now all housing
applications). The Willamette Greenway approval criteria of EC 9.8115 are not clear and objective.
Absent some argument that the needed housing statutes do not apply to housing in the Willamette
Greenway, the approval criteria of EC 9.8815 cannot be applied. While there may be a winning
argument as to why the Willamette Greenway approval criteria trump the needed housing statutes,
I do not see that that argument has been made in this case. As this case will likely end up before
the Planning Commission, perhaps the legal arguments may be more fully developed. Given the
legal arguments before me, I agree with the applicant that the approval criteria of EC 9.8815 cannot
be applied to the application because they are not clear and objective.
C. Site Review
As discussed earlier, the applicant is proceeding under the clear and objective Needed Housing
Track site review approval criteria of EC 9.8445. The applicant is also seeking adjustments to a
number of the site review approval criteria. The staff report explains how the site review approval
criteria are satisfied. There are numerous approval criteria, and opponents do not challenge most
of the findings in the staff report. Therefore, I adopt and incorporate the findings in the staff report
in this decision, except as discussed further.10
EC 9.8445(4)(a) requires that the proposal comply with the EC 9.2000 through 9.3980 lot
dimension and density requirements. The staff report explains the density calculations:
“The minimum density for the subject site is 15 units per acre as established by
the /ND Nodal Development Overlay Zone at EC 9.4290 * * *. The R-2 base
zone of the subject site provides that a maximum density of 28 units per acre is
allowed * * *.

9

ORS 174.010 provides: “In the construction of a statute, the office of the judge is simply to ascertain and declare
what is, in terms or in substance, contained therein, not to insert what has been omitted, or to omit what has been
inserted; and where there are several provisions or particulars such construction is, if possible, to be adopted as will
give effect to all.”
10
This includes the clarifications to the staff report as explained in staff’s July 9, 2018 Memorandum.
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“The applicant also provides a calculation on sheet A1 of the May 11, 2018
application materials. The calculation identifies the entire site area as being 3.59
acres, subtracts the .21 acres to be dedicated for Lombard Street, and concludes
that 94 units is the maximum density considering 28 units per net acre is
allowed.” Staff Report 22.
Opponents argue that the applicant and the City improperly calculated the amount of
acreage to be subtracted from the 3.59 total acreage of the property. EC 9.2751 sets forth the rules
for calculating net density:
“(1) Density
“* * * * *
“(b)

For purposes of this section, ‘net density’ is the number of
dwelling units per acre of land in actual residential use and
reserved for the exclusive use of the residents in the development,
such as common open space or recreation facilities.

“(c)

For the purposes of calculating net density:
“* * * * *
“(1)

The acreage of land considered part of the residential use
shall exclude public and private streets and alleys, public
parks and other public facilities.”

The applicant only subtracted the area proposed for the extension of Lombard Street –
which is .21 acres. Opponents argue the applicant should also have subtracted the areas proposed
for access from River Road – in essence all of the paved area – as well as the leasing office and
maintenance building, and the open space proposed for the eastern portion of the property.
Initially, opponents argue that the access from River Road and internal paved circulation
are streets and therefore must be subtracted for purposes of calculating net density. EC 9.0500
defines “street” as:
“An improved or unimproved public or private way, other than an alley, that is
created to provide ingress or egress for vehicular traffic to one or more lots or
parcels, excluding a private way that is created to provide ingress or egress to
land in conjunction with the use of land for forestry, mining, or agricultural
purposes. A ‘street’ includes the land between right-of-way lines within the
ingress/egress easement areas serving multiple residential lots but excluding
‘flagpole’ portions of flag lots.”
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According to opponents, the access from River Road and the internal circulation area is a
way that allows for ingress and egress of vehicular traffic. The applicant responds that the areas
are not streets but driveways. EC 9.0500 defines “driveway” as:
“The area located outside of the public right-of-way that abuts the access
connection and allows for vehicles to move to or from a development site.* * *”
The staff memorandum of July 9, 2018 explains that the areas are “parking drives.” EC
9.550(11)(b) provides that “[d]riveways and parking drives are private roadways for projects or
portions of projects not served by streets.” The EC clearly treats driveways and parking drives as
separate and distinct things from streets. I agree with the applicant and staff that the parking drives
do not have to be subtracted from the net density calculation.
Opponents also argue that the leasing office and maintenance building must be subtracted
from the net density calculation because they are “other public facilities” that are not “reserved the
exclusive use of the residents in the development.” The staff memorandum of July 9, 2018 explains
that:
“Both the EC definition, and EC 9.2751(1)(c)(1), use the specific language
‘public facilities.’ The provision does not include ‘leasing offices.’ ‘Public
facilities’ are not defined in EC 9.0500. However, ‘public facility projects’ are
defined in the Metro Plan. Those definitions contemplate above-ground physical
structures such as water reservoirs, pump stations, and drainage or detention
ponds. The leasing office does not become a public facility simply because it
might be used by public entities, and therefore need not be excluded from the
calculation. Staff also believes it is reasonable to expect that the leasing office
will be for the use of residents who wish to reside at the development, therefore
meeting the requirements of EC 9.2751 to be included as part of the net density
calculation.” Id. at 4-5.
I agree with staff that the leasing office is not a public facility that must be excluded from
the net density calculation. The same reasoning is applicable to the maintenance building – it is
hardly something that would be open to the public.
Finally, opponents argue that the open space area proposed for the eastern area of the
property must be excluded from the net density calculation. This argument is difficult to follow.
Apparently, opponents believe that areas within the Willamette Greenway must be excluded, but
the entire site is within the Willamette Greenway. Furthermore, the open space area is not open to
the public so it would seem to fall squarely within the category of common open space for the
exclusive use of the residents in EC 9.2751(1)(b). The application complies with EC 9.8445(4)(a).
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EC 9.8445(4)(f)(2) requires that access from a public street to a development shall be
located in accordance with EC 7.420 Access Connections. EC 7.420(3)(i) provides that the
proposal must comply with EC 9.6780, which provides:
“Vision Clearance Area. Development sites shall have triangular vision
clearance areas on all street corners to provide for unobstructed vision consistent
with American Association of State Highway and Transportation Officials
(AASHTO) standards. (See Figure 9.0500 Vision Clearance Area). Vision
clearance areas shall be kept free of all visual obstructions from 2 ½ feet to 9
feet above the curb line. Where curbs are absent, the crown of adjacent streets
shall be used as the reference point. These vision clearance requirements may
be adjusted if consistent with the criteria of EC 9.8030(11) of this land use code.”
(Emphasis added).
Opponents argue that the triangular vision clearance areas on the corners of Lombard Street
and Fir Lane are inadequate. The intersections opponents complain about are not part of or adjacent
to the subject property – they are a block or more away from the property. EC 9.0500 defines
“development site” as:
“A tract of land under common ownership or control, either undivided or
consisting of two or more contiguous lots of record. For the purpose of land use
applications, development site shall also include property under common
ownership or control that is bisected by a street or alley.”
As the applicant’s traffic engineer explains, “development site” does not include off-site
intersections. As the July 12, 2018 memorandum form Public Works further explains, EC 9.0500
defines “vision clearance area” as:
“A triangular area within a lot immediately adjacent to the intersection of streets
to provide a clear area for viewing approaching traffic for public safety purposes.
For the intersection of 2 improved public rights-of-way, the vision clearance
area is the triangular area of the lot at the intersection of two lot lines. At the
intersection of a public street and a private street, the vision clearance area is the
triangular area of the lot at the intersection of the lot line and each edge of the
street. For all vision clearance areas, the apex is located at the intersection of the
two 35 foot legs, extended if necessary. The base of the triangle extends
diagonally across the lot intersecting the two legs an equal distance from the
apex.”
The development will be creating an access point on River Road and the Lombard Street
extension, but it will not be creating any new intersections. Therefore, EC 9.8670 is not applicable
to the application. The applicant will provide adequate vision clearance area for the access points
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at River Road and Lombard Street. Opponents’ arguments do not provide a basis to deny the
application.
EC 9.8445(2) requires that the proposal comply with the multi-family standards of EC
9.5500. EC 9.5500(11)(a) requires that street standards and connectivity requirements for local
residential streets shall be applied to public and private streets within multi-family developments
and states “[r]efer to EC 9.8615 Connectivity for Streets.” Opponents argue the proposal does not
satisfy EC 9.6815(2)(f), which provides:
“In cases where a required street connection would result in the extension of an
existing street that is not improved to city standards and the street has an
inadequate driving surface, the developer shall construct a temporary barrier at
the entrance to the unimproved street section with provision for bicycle,
pedestrian, and emergency vehicle access. The barrier shall be removed by the
city at the time the existing street is improved to city standards or to an
acceptable standard adopted by the public works director. In making a
determination of an inadequate driving surface, the public works director shall
consider the street rating according to Eugene’s Paving Management System
and the anticipated traffic volume.”
Opponents argue that Lombard Street is not improved to City standards and that it has an
inadequate driving surface. According to opponents, the applicant should be required to install a
temporary barrier at the entrance to Lombard Street from the development. While Lombard Street
is not developed to City standards, the applicant and the City contend that it does not have an
inadequate driving surface. According to the applicant’s traffic expert, while the street is narrow,
the roadway pavement is in generally good condition with no potholes or other significant
deterioration on the driving surface. While Lombard Street is not in perfect condition, it does not
appear to be “inadequate.” The July 12, 2018 memorandum from public works states:
“EC 9.8615(2)(f) provides for the construction of temporary barriers where there
is an inadequate driving surface. It is noted that road surfaces that are less than
full improvement to city standards are not necessarily considered to be
‘inadequate’ in this context. The applicant has proposed a suitable transition
surface between the new and existing segments of Lombard Street.”
I agree with the applicant’s traffic engineer and public works that Lombard Street is not
inadequate and therefore temporary barriers are not required.
Opponents argue that the applicant has not demonstrated compliance with EC 9.5500(7),
(13), or (14). These arguments are not particularly developed – opponents merely argue the
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standards are not satisfied or there is no finding of feasibility. The staff report explains that these
standards are satisfied or can be satisfied through the proposed conditions of approval. I agree with
the staff report and I find that it is feasible to comply with the articulation requirements of EC
9.5500(7) with the proposed condition of approval. As discussed later, there is a long list of
building articulation features involved in the proposal.
All of the site review approval criteria are satisfied.
D. Adjustment Review
The applicant applied for a number of adjustments to the site review approval criteria. The
staff report explains that all of the requested adjustments satisfy the applicable approval criteria.11
The staff report explains how the adjustment review approval criteria are satisfied. There are
numerous approval criteria, and opponents do not challenge most of the findings in the staff report.
Therefore, I adopt and incorporate the findings in the staff report in this decision, except as
discussed further.12
After the staff report had been issued, staff determined that the applicant needed to either
amend the site plan or seek an adjustment to the Nodal Development Overlay setback
requirements. In its July 16, 2018 memorandum, the applicant addressed this issue by requesting
an adjustment to EC 9.4290(2). The applicant provided a thorough analysis explaining why an
adjustment is warranted. Opponents have not challenged the applicant’s request for this
adjustment. I have reviewed the applicant’s findings and conclusions regarding an adjustment to
EC 9.4290(2), and I agree with those findings and conclusions. Therefore, I adopt and incorporate
those findings and conclusion in this decision. Applicant’s July 16, 2018 Memorandum 1-5.
Opponents argue that the applicant’s proposed adjustment for EC 9.5500(6) is not satisfied.
EC 9.5500(6) provides:
“Building Mass and Facade.
“(a) Maximum Building Dimension. Neither the maximum length nor width
of any building within 40 feet of a front lot line can exceed 100 feet in the
R-1 and R-2 zones and 150 feet in all other zones.

11

As discussed later, staff indicated that one additional adjustment would be required for Nodal Development setback
requirements. That adjustment is addressed later.
12
This includes the clarifications to the staff report as explained in staff’s July 9, 2018 Memorandum.
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“(b) Windows. Street facades shall contain windows covering a minimum of
15% of the facade on each floor level.
“(c) Criteria for Adjustment. Adjustments to the standards in this subsection
may be made, based on criteria of EC 9.8030(8)(a).”
The applicant seeks an adjustment to allow a building more than 100 feet in length. Under
EC 9.8030(8)(a), the requirements set forth in EC 9.5500(6)(a) may be adjusted if the proposal
will “create a vibrant street façade with visual detail” and “provide multiple entrances to buildings
or yards.” Opponents argue that the applicant has not demonstrated how the proposed building
“creates a vibrant street façade.” The applicant responds that the proposed building will create a
vibrant street façade with visual detail by incorporating visual details such as modulation,
architectural articulation, and finish material selection. The building will also include an
exaggerated offset at the midpoint to visually break the building massing into two distinct
segments. Each segment also has multiple offsets and projections across the façade to break up the
massing even further. Vertical articulation is provided in addition to the horizontal massing
variations in the form of decks, patios, and large windows to enhance the “eyes on the street” and
connection between the interior and exterior. The siding treatment is broken up vertically in
alternating locations with changes in materials and color placement.
The standard of whether a proposed building creates a vibrant street façade with visual
detail is a particularly subjective standard. The applicant has provided a long list of items designed
to create a vibrant street façade through visual detail. I agree with the applicant and staff that the
proposed building provides a sufficient vibrant street façade with visual detail to warrant an
adjustment.
Finally, opponents’ traffic engineer argues that an adjustment to EC 9.6735(2) is not
warranted to allow access from River Road rather than Lombard Street. I agree with the applicant
that this is an odd argument since much of the opposition to the proposal concerns opposition to
additional traffic on Lombard Street. In any event I agree with the staff report and the applicant’s
engineer that the adjustment is warranted.

E. Other Issues
Opponents raise a number of issues that do not specifically relate to any applicable approval
criteria. Sandow argues that the application does not comply with Goal 1 (Citizen Involvement) or
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Goal 12 (Transportation). Neither Goal 1 nor Goal 12, however, is an applicable approval criterion
for the application. Therefore, Sandow’s arguments provide no basis to deny the application.
Numerous opponents argue that the property should have never been sold to a private entity –
the property was previously owned by a public entity. While I understand opponents’ concerns
about disposition of public property, that disposition has already occurred. The only issues
involved in this case are the applicable approval criteria. There is nothing that I can consider that
places any relevance on whether the property should be sold to a private entity – or this particular
private entity. Opponents’ arguments do not provide a basis to deny the decision.
Opponents argue that the application should be denied because the applicant has not
established that the property is a legal lot. The basis for this argument is somewhat unclear.
Opponents cite an approval criterion – EC 9.8325(7)(a) – which is an approval criterion for planned
unit developments not for site review. Opponents then cite another Hearings Official decision
regarding a lot verification request. While the EC certainly provides a process for verifying legal
lots that hardly means that that is a requirement for every application. Opponents argue that the
property was reduced in size in the past and therefore might not be a legal lot. The mere fact that
a property has changed sizes hardly suggests that it is a not a legal lot. As the July 9, 2018 staff
memorandum states:
“Staff note that the subject proposal is not subject to PUD approval criteria nor
PUD application requirements. Staff further add that the Willamette Greenway
Permit, Site Review, and Adjustment Review applications do not require the
applicant to provide evidence of legal lot status.” Id. at 6.
Finally, opponents argue that a Traffic Impact Analysis (TIA) should have been performed.
Under EC 9.8670 there are triggers for when a TIA must be performed. EC 9.8670 provides:
“Traffic Impact Analysis Review is required when one of the conditions in
subsections (1) – (4) of this section exist unless the development is within an
area (a) shown on Map 9.8670 Downtown Traffic Impact Analysis Exempt
Area, or (b) subject to a prior approved Traffic Impact Analysis and is consistent
with the impacts analyzed.
(1)

The development will generate 100 or more vehicle trips during
any peak hour as determined by using the most recent edition of
the Institute of Transportation Engineer’s Trip Generation. In
developments involving a land division, the peak hour trips shall
be calculated based on the likely development that will occur on
all lots resulting from the land division.
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(2)

The increased traffic resulting from the development will
contribute to traffic problems in the area based on current accident
rates, traffic volumes or speeds that warrant action under the city’s
traffic calming program, and identified locations where pedestrian
and/or bicyclist safety is a concern by the city that is documented.

(3)

The city has performed or reviewed traffic engineering analyses
that indicate approval of the development will result in levels of
service of the roadway system in the vicinity of the development
that do not meet adopted level of service standards.

(4)

For development sites that abut a street in the jurisdiction of Lane
County, a Traffic Impact Analysis Review is required if the
proposed development will generate or receive traffic by vehicles
of heavy weight in their daily operations.

“For purposes of EC 9.8650 through EC 9.8680, ‘daily operations’ does not
include routine services provided to the site by others, such as mail delivery,
garbage pickup, or bus service. ‘Daily operations’ does include, but is not
limited to, delivery (to or from the site) of materials or products processed or
sold by the business occupying the site. For purposes of EC 9.8650 through EC
9.8680, ‘heavy vehicles’ are defined as a single vehicle or vehicle combination
greater than 26,000 pounds gross vehicle weight or combined gross vehicle
weight respectively.”
The primary trigger for a TIA is a development that will generate 100 or more vehicle trips
during any peak hour. The applicant’s traffic engineer calculated that the proposed use would
generate 50 trips during the AM peak hour, 69 trips during the PM peak hour, and 49 trips during
the weekend peak hour. This is below the thresholds for requiring a TIA under EC 9.8670(1).
Although opponents argue that a TIA is required under EC 9.8670(2) and (3), there is nothing that
would require action based on current accident rates, traffic volumes or speeds that warrant action
under the city’s traffic calming program, and identified locations where pedestrian and/or bicyclist
safety is a concern by the city that is documented or city performed or reviewed traffic engineering
analyses that indicate approval of the development will result in levels of service of the roadway
system in the vicinity of the development that do not meet adopted level of service standards.13 In
any event, as explained by the applicant, in recent cases involving needed housing and the TIA
provisions I concluded that the TIA standards were not clear and objective and could not be applied

13

Although opponents claim EC 9.8670(4) was not addressed, it is clearly not applicable.
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to needed housing applications under ORS 197.307(4).14 Therefore, opponents’ TIA arguments do
not provide a basis to deny the application.
All of the approval criteria are satisfied.
CONCLUSION
For all the reasons set forth above, the Hearings Official APPROVES the applications for a
Willamette Greenway Permit, Site Review Approval, and Adjustment Review Approval, with the
following conditions of approval.
CONDITIONS OF APPROVAL
1. Prior to the issuance of a development permit the applicant shall provide details that
identify which features are being used to comply with EC 9.5500(7); and the following
note will be added to the Final Site Plan: “Buildings shall comply with the building
articulation requirements at EC 9.5500(7).”
2. Prior to issuance of a development permit, the applicant shall revise the site plan to
demonstrate compliance with EC 9.5650 Recycling – Small Collection Facility Standards
and EC 9.6740 Recycling and Garbage Screening. The following note shall also be added
to the applicant’s site plan: “Recycling and Garbage areas shall comply with EC 9.5650
and EC 9.6740.
3. The following restriction shall be required to be shown on the Final Site Plan in accordance
with EC 9.6500(3): “No building, structure, tree or other obstruction shall be placed or
located on or in a Public Utility Easement.”
4. The proposed Public Utility Easement shall be conveyed by a separate document meeting
City standards in conjunction with the Privately Engineered Public Improvements (PEPI)
permitting process.
5. Prior to issuance of a building permit, the applicant shall obtain approval of a PEPI permit
for the construction of Lombard Street and any associated infrastructure that will be public
including the proposed public wastewater line.
6. During the PEPI process, the applicant shall provide a street deed to convey the right-ofway for Lombard Street to the City.

14

Those decision are Amazon Corner – (TIA 16-7) and Delta Ridge PUD - (PDT 17-3/ ARB 17-2/ TIA 17-2). Both
of those decisions were submitted into the record by the applicant.
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BEFORE THE LAND USE BOARD OF APPEALS

2
3

OF THE STATE OF OREGON

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

JULIE HULME, ROB HANDY, and H.M. SUSTAITA,
Petitioners,
vs.
CITY OF EUGENE,
Respondent,
and
HOME BUILDERS ASSOCIATION OF LANE COUNTY
and LOMBARD APARTMENTS, LLC,
Intervenors-Respondents.
LUBA No. 2018-118
FINAL OPINION
AND ORDER

22
23
24
25

Appeal from City of Eugene.

26
27

Sean T. Malone, Eugene, filed the petition for review and a response brief,
and argued on behalf of petitioners.

28

29
30
31
32

33
34
35
36
37
38

Lauren A. Sommers, Assistant City Attorney, Eugene, filed a response
brief and argued on behalf of respondent.
Bill Kloos, Eugene, filed a cross-petition for review on behalf of
intervenor-respondent Home Builders Association of Lane County. With him on
the brief was the Law Office of Bill Kloos, PC.
Micheal M. Reeder, Eugene, filed a cross-petition for review and a
response brief, and argued on behalf of intervenor-respondent Lombard
Apartments, LLC. With him on the brief was the Law Office of Mike Reeder.
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2
3
4

5
6
7
8
9

ZAMUDIO, Board Member; RYAN, Board Chair; participated in the
decision.
RUDD, Board Member, did not participate in the decision.
AFFIRMED

03/06/2019

You are entitled to judicial review of this Order. Judicial review is
governed by the provisions ofORS 197.850.
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2

Opinion by Zamudio.
MOTION TO INTERVENE

3

Home Builders Association of Lane County (HBA) and Lombard

4

Apartments, LLC (Lombard) move to intervene on the side of respondent. No

5

party opposes the motions, and they are allowed.

6

BRIEFING

7

Petitioners filed a petition for review. Lombard filed a cross-petition for

8

review. HBA filed a cross-petition for review joining in and adopting Lombard's

9

cross-petition for review in all respects, including the requested relief. Lombard

10

also filed a response brief responding to the petition for review. Petitioners filed

11

a response brief responding to the cross-petition for review. The City of Eugene

12

(the city) filed one response brief responding to both the petition for review and

13

the cross-petitions for review.

14

Petitioners move for permission to file a reply brief to respond to

15

arguments and responses raised in the response briefs. No party filed any

16

objection to the reply brief, and it is allowed.

17

NATURE OF THE DECISION

18

Petitioners and cross-petitioners challenge a city planning commission

19

decision approving with conditions site review, adjustment review, and a

20

Willamette River Greenway permit (Greenway Permit) for a 94-unit apartment

21

complex.

Page 3

CA 22-1 Testimony

Page
89 of3151
Batch

Page 85 of 149

EXHIBIT B
Page 4 of 26

1

FACTS

2

The subject property is comprised of approximately 3.59 acres, located

3

between River Road and the Willamette River (the river), and is zoned Medium-

4

Density Residential (R-2). The western boundary of the property abuts River

5

Road. Lombard Street is a short, dead-end street that currently terminates at the

6

southern boundary of the property and provides access to a residential area

7

immediately south of the subject property via River Road to Fir Lane. Fir Lane

8

intersects Lombard Street south of the subject property. The eastern boundary of

9

the property abuts city property that meets the river and contains a public paved

10

pedestrian and bike path along the river (the riverfront path). Record 220. The

11

entire property is within the Willamette River Greenway (the Greenway).

12

Lombard applied to the city for site review approval, adjustment review,

13

and a Greenway Permit to construct four, two- and three-story apartment

14

buildings containing 94 multi-family dwelling units, a leasing office,

15

maintenance building, and other site improvements, including parking areas. The

16

buildings will be up to 35 feet tall. The development is sited in the western portion

17

of the property, away from the river. A fenced, open space area is planned on the

18

easternmost portion of the property between the development and the riverfront

19

path.

20

Access to the apartment complex will be developed from River Road to

21

the west and from Lombard Street to the south. The development will extend

22

Lombard Street onto the property from the current terminus of Lombard Street to
Page 4
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1

the northern property line and be dedicated to the city for public use. The parking

2

area will include two parking drives that allow vehicle traffic through the

3

development connecting to River Road and Lombard Street.

4

The city hearings official held a hearing on the application and approved

5

the development in a written decision. Opponents appealed the hearings official's

6

decision to the planning commission. The planning commission held a hearing

7

and approved the development in a written decision that adopted and modified

8

parts of the hearings official's decision. Petitioners appeal the planning

9

commission's decision.

10

FIRST ASSIGNMENT OF ERROR

11

In the R-2 zone, the maximum net density is 28 dwelling units per acre.

12

Eugene City Code (EC) Table 9.2750. EC 9.2751(1)(b) defines "net density" to

13

mean "the number of dwelling units per acre of land in actual residential use and

14

reserved for the exclusive use of the residents in the development, such as

15

common open space or recreation facilities." EC 9.2751(1 )( c)(1) further provides

16

that "[t]he acreage of land considered part of the residential use shall exclude

17

public and private streets and alleys, public parks, and other public facilities." In

18

calculating acreage for net density, the city counted the entire 3.59-acre property,

19

and excluded only a 0.21-acre area to be dedicated for the extension ofLombard

20

Street. Record 25. The city's calculation allows 94 dwelling units. See

21

EC9.2751(1)(c)(2) ("In calculating the minimum net density required for a
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1

specific lot or development site, the planning director shall round down to the

2

previous whole number.").

3

In the first assignment of error, petitioners argue that the planning

4

commission misconstrued applicable law in calculating the subject property's

5

maximum net density. ORS 197.835(9)(a)(D). Petitioners argue that the planning

6

commission improperly included in the acreage calculation areas of the property

7

that should be excluded from the calculation. We review the planning

8

commission's construction to determine whether it is correct. McCoy v. Linn

9

County, 90 Or App 271, 275, 752 P2d 323 (1988).

10

A.

11

EC 9.0500 contains general EC definitions and provides, in part:

12
13
14

"Driveway. The area located outside of the public right-of-way that
abuts the access connection and allows for vehicles to move to or
from a development site. * * *

15

"* * * * *

16
17
18

"Parking Area. Any area which can be used by motor vehicles,
recreational vehicles, trailers, and boats for parking, including
driveways and access aisles providing access to the parking stalls.

19

"* * * * *

20
21
22
23
24
25
26

"Street. An improved or unimproved public or private way, other
than an alley, that is created to provide ingress or egress for
vehicular traffic to one or more lots or parcels, excluding a private
way that is created to provide ingress or egress to land in conjunction
with the use of land for forestry, mining, or agricultural purposes. A
'street' includes the land between right-of-way lines within the
ingress/egress easement areas serving multiple residential lots but

Parking area
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excluding 'flagpole' portions of flag lots." (Boldface in original.)

2

EC 9.5500(11) contains multiple-family development standards and provides, in

3

part:

4
5
6
7

"(b) Driveways. Driveways and parking drives are private
roadways for projects or portions of projects not served by
streets. Driveways and parking drives shall be designed in
accordance with the following standards:

8
9
10

"1.

Driveways. Driveways provide vehicular access to
parking and dwelling units but do not provide primary
pedestrian access to units. Driveways are intended to
be used primarily for vehicular circulation and
dwelling access and should be visually distinct from
streets. * * *

"2.

Parking Drives. Parking drives are driveways lined
with head-in parking spaces, diagonal parking spaces,
garages, or any combination thereof along a significant
portion of their length. Parking drives for multiplefamily developments with more than 20 units shall be
designed so as to permit no through-motor vehicle
movements. * * *

11

12
13
14
15
16
17
18
19
20
21

"* * * * *

22
23
24

"(e)

25

The site plan includes two parking drives that permit internal traffic

26

circulation from access points at Lombard Lane and River Road. EC

27

9. 55 00( 11 )(b )(2) generally prohibits through motor vehicle movement in parking

28

areas of multi-family developments with more than 20 units. Lombard requested

29

and was allowed an adjustment for the planned parking drives that allow through

Criteria for Adjustment. Adjustments to the standards in this
subsection may be made, based on the criteria of EC
9.8030(8)(e)." (Underscoring in original.)
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1

motor vehicle movement. EC 9.5500(11 )(e); EC 9.8030(8)(e). Petitioners do not

2

challenge that adjustment.

3

Petitioners argue that the internal parking circulation area constitutes a

4

"street" that should be excluded from the acreage used for the density calculation

5

under EC 9.2751(1)(c)(l), which provides that "[t]he acreage of land considered

6

part of the residential use shall exclude public and private streets." The planning

7

commission determined that the adjustment did not transform the parking drive

8

into a street and concluded that the area of land used for the parking drive area

9

could be included in the net density calculation. Record 26.

10

The parking drives are within the apartment complex and lined with head-

11

in parking spaces along a significant portion of their length. Record 221. The

12

parking drives are not "created to provide ingress or egress for vehicular traffic

13

to one or more lots or parcels" within the meaning "street" as defined at EC

14

9.0500. The parking drives are designed primarily to provide vehicular

15

circulation to parking spaces in the apartment complex for parking for resident

16

and visitor access to the apartments. We agree with the city that the adjustment

17

to the parking area that allows internal traffic circulation from access points on

18

both River Road and Lombard Lane does not transform the parking drives into

19

streets. Thus, the city did not err by include the parking drive area in the net

20

density calculation.
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B.

2

As noted, EC 9.2751(1)(b) defines "net density" to mean "the number of

3

dwelling units per acre of land in actual residential use and reserved for the

4

exclusive use of the residents in the development, such as common open space

5

or recreation facilities." EC 9.2751(1)(c)(1) further provides that "[t]he acreage

6

of land considered part of the residential use shall exclude public and private

7

streets and alleys, public parks, and other public facilities."

Leasing office and maintenance building

8

Petitioners argue that EC 9.2751(1)(b) provides two "criteria": (1) actual

9

residential use, and (2) exclusive use by residents of the development. Petitioners

10

argue that a leasing office and maintenance building are not planned for actual

11

residential use or reserved for exclusive use of the residents of the apartment

12

complex and, thus, those areas should be excluded from the net density

13

calculation. 1 Petitioners point out that neither the leasing office or the

14

maintenance building are dwellings. Petitioners argue, and Lombard does not

15

dispute, that a nonresident may use the leasing office to inquire and apply to lease

Petitioners reference the "area adjacent to the bicycle trail," but do not
develop any argument that the open space area should be excluded from the net
density calculation. Petition for Review 12. That argument is not sufficiently
developed for our review and we do not address it. Deschutes Development Co.
v. Deschutes County, 5 Or LUBA 218, 220 (1982).
1
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1

an apartment and the maintenance building is also not reserved for the exclusive

2

use of the residents. 2

3

The planning comm1sswn reasoned that EC 9.2751(1)(c) provides a

4

specific manner to calculate net density and noted that, unlike subsection (1 )(b),

5

subsection (1 )(c) "excludes any references to resident-only exclusivity." Record

6

26. The planning commission reasoned that the leasing office and maintenance

7

building support the residential use and will serve apartment complex residents

8

and "employees carrying out functions directly related to maintenance and

9

operations of the residential use." Record 26. The planning commission observed

10

that those areas are "[i]n no way

11

calculating density." Id.

* * * public

facilities for the purpose of

12

We disagree with petitioners that EC 9.2751(1)(b) contains independent

13

approval criteria. In Oakleigh-McClure Neighbors v. City of Eugene, 70 Or

14

LUBA 132, 140 (2014), rev 'd and rem 'don other grounds, 269 Or App 176, 344

15

P3d 503 (2015), the opponents challenged the city's net density calculation where

In its response brief, Lombard argues that the net density standard in EC
9.2751 is ambiguous, not "clear and objective," and thus cannot be applied to its
application to develop housing in light of the limitation in ORS 197.307(4),
which we set out below under the second assignment of error. Seen 3. However,
Lombard does not assign error to the city's determination that EC 9.2751
constitutes applicable criteria in its cross-petition for review and Lombard may
not challenge the applicability ofEC 9.2751 in its response brief. We deny the
first assignment of error and express no opinion on Lombards' argument that the
net density standard in EC 9.2751 cannot be applied.
2
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1

the city included in the acreage calculation areas encumbered by easements for

2

sewer and water lines. The opponents argued that those easements should not be

3

counted as part of the residential use because they are "other public facilities"

4

and not "reserved for the exclusive use of the residents in the development." !d.

5

We affirmed the city's determination that those areas need not be excluded from

6

the density calculation because the sewer and water lines are not "public

7

facilities" contemplated in EC 9.27 51 (1 )(c). !d. at 142. We agreed with the city's

8

interpretation that EC 9.27 51 ( 1)(b) must be read together and applied in harmony

9

with EC 9.2751(1)(c). Id. We concluded that even though the areas of land that

10

included the easements were not in actual residential use (such as a dwelling) or

11

reserved for the exclusive use of the residents the development (such as a

12

common amenity area), those areas could be included in the net density

13

calculation. Id.

14

That same reasoning applies to the leasing office and maintenance building

15

areas in this case. The city's decision harmonizes EC 9.2751(1)(b) and EC

16

9.2751(1)(c)(l) and correctly concludes that the maintenance area and leasing

17

office can be included in the net density calculation because those areas are not

18

open to the public, but instead are spaces used exclusively to support the

19

residential use of the property.

20

The first assignment of error is denied.
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1

2
3

SECOND ASSIGNMENT OF ERROR

The entire property is within the Greenway, and subject to city standards
that implement Statewide Planning Goal15 (Willamette River Greenway):

4
5
6
7

"To protect, conserve, enhance and maintain the natural, scenic,
historical, agricultural, economic and recreational qualities of lands
along the Willamette River as the Willamette River Greenway."
OAR 660-015-0005.

8

Pursuant to Goal 15, the city adopted code criteria for new development

9

within the Greenway. EC 9.8800-9.8825. As pertinent to this appeal, a Greenway

10

Permit may be granted only if the proposal conforms to the following criteria:

11
12
13
14

"(I)

To the greatest possible degree, the intensification, change of
use, or development will provide the maximum possible
landscaped area, open space, or vegetation between the
activity and the river.

15
16
17

"(2)

To the greatest possible degree, necessary and adequate
public access will be provided along the Willamette River by
appropriate legal means.

18
19
20

"(3)

The intensification, change of use, or development will
conform with applicable Willamette Greenway policies as set
forth in the Metro Plan." EC 9.8815.

21

As explained in EC 9.8815(5), "the words 'the greatest possible degree'

22

are drawn from Oregon Statewide Planning Goal15 (F.3.b.) and are intended to

23

require a balancing of factors so that each of the identified Willamette Greenway

24

criteria is met to the greatest extent possible without precluding the requested

25

use." Those standards do not prohibit development, but instead require site design

26

that preserves Greenway values.
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1

In the second assignment of error, petitioners argue that the planning

2

commission misconstrued applicable law and made findings not supported by

3

substantial evidence in approving the Greenway Permit under the standards in

4

EC 9.8815.

5

In the sole cross-assignment of error, Lombard Apartments and HBA

6

(collectively, cross-petitioners) argue that the planning commission violated ORS

7

197.307(4) by subjecting the application for housing to the Greenway standards

8

because those standards are not clear and objective. 3

9

OAR 661-010-0030(7) provides, in part:

10
11
12
13
14

"Any respondent or intervenor-respondent who seeks reversal or
remand of an aspect of the decision on appeal regardless of the
outcome under the petition for review may file a cross petition for
review that includes one or more assignments of error. A respondent
or intervenor-respondent who seeks reversal or remand of an aspect

3

ORS 197.307(4) provides:
"(4) Except as provided in subsection (6) of this section, a local
government may adopt and apply only clear and objective
standards, conditions and procedures regulating the
development of housing, including needed housing. The
standards, conditions and procedures:
"(a)

May include, but are not limited to, one or more
provisions regulating the density or height of a
development.

"(b) May not have the effect, either in themselves or
cumulatively, of discouraging needed housing through
unreasonable cost or delay."
Page 13

CA 22-1 Testimony

Page
99 of3151
Batch

Page 95 of 149

EXHIBIT B
Page 14 of 26
1
2
3
4

of the decision on appeal only if the decision on appeal is reversed
or remanded under the petition for review may file a cross petition
for review that includes contingent cross-assignments of error,
clearly labeled as such." (Emphasis added.)

5

Cross-petitioners request that LUBA affirm the planning comm1sswn

6

decision with respect to the Greenway Permit because, according to cross-

7

petitioners, the planning commission correctly determined that the application

8

meets those standards. Cross-petitioners also ask that LUBA reverse the planning

9

commission's determination that the Greenway standards apply to an application

10

to develop housing. Lombard's Cross-Petition for Review 2-3, 20 ("The

11

[planning commission] decision should be affirmed in part and reversed in

12

part.").

13

The remedy that cross-petitioners seek is an obstacle to our review of the

14

cross-assignment of error. LUBA lacks authority to grant the sort of mixed relief

15

that cross-petitioners seek. See ORS 197.835(1) (LUBA "shall

16

final order affirming, reversing or remanding"); Dreyer v. City of Eugene, _

17

Or LUBA_, _

18

490, _P3d_ (2019) (slip op at 11) ("LUBA may resolve the merits of an appeal

19

only by affirming, reversing, or remanding the decision on review."). Cross-

20

petitioners seek an order affirming, not reversing, the approval. Even assuming

21

that the city erred by applying the Greenway standards, the city's decision

22

approving the development could not be reversed because it is not "prohibited as

23

a matter of law." See ORS 197.835(1) ("The board shall adopt rules defining the

24

circumstances in which it will reverse rather than remand a land use decision or

* * * prepare a

(LUBA Nos 2018-074/80, Nov 20, 2018), aff'd, 296 Or App

Page 14

CA 22-1 Testimony

Page
100 of3151
Batch

Page 96 of 149

EXHIBIT B
Page 15 of 26

1

limited land use decision that is not affirmed."); OAR 661-010-0071(1)(c) ("The

2

Board shall reverse a land use decision when

3

provision of applicable law and is prohibited as a matter of law."). If we agree

4

with cross-petitioners that the city erred in determining that the Greenway

5

standards are applicable criteria, then the correct disposition is remand for the

6

city to decide the application without applying those standards. Cross-petitioners

7

do not request such a remand, and we do not understand that such a remand order

8

would have any effect on the city's decision approving this application.

***

[t]he decision violates a

9

Based on the foregoing, we view cross-petitioners' assignment of error as

10

a contingent cross-assignment of error, although it is not "clearly labeled as

11

such." OAR 661-010-0030(7); Devin Oil v. Morrow County, 70 Or LUBA 420,

12

436 (2014). Thus, we would resolve the contingent cross-assignment of error

13

only if we sustain petitioners' second assignment of error. For reasons explained

14

below, we deny the second assignment of error and thus do not resolve the

15

contingent cross-assignment of error.

16

A.

17

Petitioners do not clearly state the standard of review under this

18

subassignment of error, but we understand petitioners to argue that the city's

19

findings are insufficient to support the conclusion that "to the greatest possible

20

degree" the development design will maximize the open space between the

21

development and the river. EC 9.8815(1).

Area between the development and the river
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1

The shape of the property provides a larger area in the eastern portion,

2

closer to the river. The planned open space is oriented parallel to the riverfront

3

path, which maximizes space between the development and the river. The city

4

reasoned that the lot configuration restricts site design alternatives that could

5

support the requested number of units. The city reasoned that a 94-unit multi-

6

family apartment complex is a permitted use in the R-2 zone, and that the site

7

design locates "all of the development in the western portion of the property-as

8

far away from the river as possible." Record 39.

9

Petitioners argue that the city failed to consider different configurations,

10

such as taller buildings in the western portion of the property that could maximize

11

open space between the development and the river. Lombard responds that, in

12

fact, the development cannot be redesigned to create more open space near the

13

river because the western portion of the site, which is planned for two-story

14

buildings, is narrow and could not accommodate the number of units that would

15

need to be relocated to obviate the need to develop the improvements that are

16

closer to the river. Further, Lombard points out, a shift in units would also create

17

parking planning and circulation problems due to the shape of the lot.

18

The city's decision demonstrates that the city balanced factors and

19

determined that the site design provides the maximum open space between the

20

activity and the river. The city balanced factors such as the shape of the property,

21

the number of units allowed on the property, and the configuration of the
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1

development. We conclude that that city's findings are sufficient to support the

2

decision that EC 9.8815(1) is satisfied.

3

This subassignment of error is denied.

4

B.

5

EC 9.8815(2) requires, "[t]o the greatest possible degree, necessary and

6

adequate public access will be provided along the Willamette River by

7

appropriate legal means." As mentioned above, a public riverfront path is located

8

on city property adjacent to the eastern boundary of the subject property. The

9

public can access the riverfront path by passing through a public park at the end

10

of Fir Lane, a short distance from the development. The city decided that EC

11

9.8815(2) does not require direct public access to the river from the subject

12

property and that there is adequate public access along the river provided by the

13

riverfront path. The city reasoned that the subject property is not adjacent to the

14

river and that the public can access the river along the riverfront path. The city

15

found that the proposed development, which includes fencing the open space area

16

near the riverfront path, "includes no changes or impacts to the existing riverfront

17

path, a public park which provides adequate public access along the river."

18

Record 23.

Public access along the river

19

Petitioners argue that the city misconstrued the applicable law in deciding

20

that the site need not provide direct access to the river. Petitioners argue that the

21

fact that there is access along the river is irrelevant and that Lombard is required

22

to provide public access from the subject property to the riverfront path "and/or
Page 17
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1

river." Petition for Review 24. Petitioners argue that the city's construction ofEC

2

9 .8815(2) as requiring access only "along" the river instead of "to" the river is

3

inconsistent with Goal 15 guidelines. 4

4

Lombard responds, and we agree, that EC 9.8815(2) implements Goal 15

5

and is part of the city's acknowledged code; thus, Goal 15 is not directly

6

applicable to the application. More importantly, Goal 15 guidelines and EC

7

9.8815(2) focus on "adequate public access" along the river. That provision does

8

not require public access to the river from or across the subject property where

9

public access is otherwise adequate. The city properly determined that current

10

public access along the river provided by the public riverfront path is adequate.

11

Petitioners do not argue or explain why the current public access is not adequate.

12

This subassignment of error is denied.

13

c.

14

EC 9.8815(3) requires development within the Greenway to conform with

15

applicable Willamette Greenway policies as set forth in the Metro Plan. Metro

4

Willamette Greenway policies

OAR 660-015-005(C)(3)(c) provides:
"3.

Use Management Considerations and Requirements.
Plans and implementation measures shall provide for the
following:

"* * * * *
"c.

Access -- Adequate public access to the river shall be
provided for, with emphasis on urban and urbanizable
areas[.]" (Boldface in original.)
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1

Plan Willamette River Greenway, River Corridors, and Waterways Element,

2

Section III-D, Policy D.5 provides: "New development that locates along river

3

corridors and waterways shall be limited to uses that are compatible with the

4

natural, scenic, and environmental qualities of those water features." (Emphasis

5

added.)

6

Petitioners argue that the city misconstrued EC 9.8815(3), made

7

inadequate findings, and made findings not based on substantial evidence.

8

Petitioners argue that Lombard did not provide evidence demonstrating

9

compatibility, and that the proposed 35-foot buildings are incompatible with the

10

natural, scenic, and environmental qualities of the river.

11

The city reasoned that Policy D.5 regulates "uses" that are allowed within

12

the corridor and that, in zoning the subject property for residential use (R-2), the

13

city determined that multi-family residential use, and 35-foot building height

14

maximums allowed in the R-2 zone, are compatible with Greenway standards.

15

We agree with the city on that point. Policy D.5 limits "new development" along

16

the river to "uses" that are compatible with river corridors and waterways. In

17

zoning the property R-2, the city determined that the residential uses allowed in

18

the R-2 zone are compatible with the river corridor. The city did not err in finding

19

that EC 9.8815(3) is satisfied.

20

This subassignment of error is denied.

21

The second assignment of error is denied.
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1

THIRD ASSIGNMENT OF ERROR

2
3

EC 9.6780, as applicable site review approval criteria under EC 9.8445,
provides:

4
5
6
7
8
9
10
11
12
13
14

"Vision Clearance Area. Development sites shall have triangular
vision clearance areas on all street comers to provide for
unobstructed vision consistent with American Association of State
Highway and Transportation Officials (AASHTO) standards. (See
Figure 9.0500 Vision Clearance Area). Vision clearance areas
shall be kept free of all visual obstructions from 2 Y2 feet to 9 feet
above the curb line. Where curbs are absent, the crown of adjacent
streets shall be used as the reference point. These vision clearance
requirements may be adjusted if consistent with the criteria ofEC
9.8030(11) of this land use code." (Boldface and underscoring in
original; emphasis added.)

15

In the third assignment of error, petitioners argue that because the

16

development will extend Lombard Street onto the subject property, EC 9.6780

17

requires a triangular vision clearance area off-site at the comer of Lombard Street

18

and Fir Lane. Record 220 (vicinity map). Petitioners do not contend that Lombard

19

owns or controls the properties surrounding the intersection of Fir Lane and

20

Lombard Lane or that the intersection is otherwise within the "development site."

21

See EC 9.0500 (defining "development site"). 5 The development will create

5

EC 9.0500 defmes "development site":
"A tract of land under common ownership or control, either
undivided or consisting of two or more contiguous lots of record.
For the purpose of land use applications, development site shall also
include property under common ownership or control that is
bisected by a street or alley."
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1

access points on River Road and the Lombard Street extension, and it is

2

undisputed that Lombard is required to provide adequate vision clearance at those

3

access points. However, the city did not err in concluding that EC 9.6780 does

4

not require Lombard to ensure adequate vision clearance area at the off-site

5

intersection of Fir Lane and Lombard Lane.

6
7

The third assignment of error is denied.
FOURTH ASSIGNMENT OF ERROR

8

Buildings in the R-2 zone are limited to 100 feet in length, but that

9

limitation may be adjusted upon a finding that the design provides "multiple

10

entrances to buildings or yards" and creates "a vibrant street facade with visual

11

detail." EC 9.5500(6); EC 9.8030(8)(a). 6 The city approved one building length

6

EC 9.5500(6) provides, in part:
"(a)

Maximum Building Dimension. Neither the maximum length
nor width of any building within 40 feet of a front lot line can
exceed 100 feet in the R-1 and R-2 zones * * *.

"* * * * *
"(c)

Criteria for Adjustment. Adjustments to the standards in this
subsection may be made, based on criteria of EC
9.8030(8)(a)." (Underscoring in original.)

EC 9.8030(8)(a) provides:
"(8) Multiple-Family Standards Adjustment. Where this land
use code provides that the multiple-family standards may be
adjusted, the standards may be adjusted upon finding that the
design achieves all of the following:

Page 21

CA 22-1 Testimony

Page
107 of3151
Batch

Page 103 of 149

EXHIBIT B
Page 22 of 26

1

adjustment to allow one of the four buildings, Building 2, to be built to 131 feet

2

in length based upon a fmding that Lombard Apartments proposal "provides

3

evidence of articulation, multiple building entrances, private patios, and decks."

4

Record 30.

5

In the fourth assignment of error, petitioners argue that the planning

6

commission's findings are not supported by substantial evidence in the record.

7

Petitioners argue that the above-referenced architectural features are not depicted

8

in the building elevations and, thus, the city's finding is not supported by

9

substantial evidence. Petitioners also argue that those architectural features are

10

common to all four buildings in the development.

11

The city relied on Lombard's adjustment review application narrative,

12

which described architectural features for Building 2. Record 384-85. Lombard's

13

application narrative constitutes substantial evidence upon which a reasonable

14

person would rely. Younger v. City of Portland, 305 Or 346, 360, 752 P2d 262

15

(1988) (setting out substantial evidence standard). The fact that other buildings

"(a)

Maximum Building Dimension. The requirements set
forth in EC 9.5500(6)(a) may be adjusted if the
proposal creates building massing and/or facades that:
"1.

Create a vibrant street facade with visual detail.

"2. Provide multiple entrances to building or yards."
(Boldface and underscoring in original.)
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1

in the development share common architectural elements does not undermine the

2

conclusion that Building 2 is designed with architectural features sufficient to

3

satisfy the adjustment criteria.
The fourth assignment of error is denied.

4
5

FIFTH ASSIGNMENT OF ERROR

6

EC 9.6815(2)(f) provides:
"In cases where a required street connection would result in the
extension of an existing street that is not improved to city standards
and the street has an inadequate driving surface, the developer shall
construct a temporary barrier at the entrance to the unimproved
street section with provision for bicycle, pedestrian, and emergency
vehicle access. The barrier shall be removed by the city at the time
the existing street is improved to city standards or to an acceptable
standard adopted by the public works director. In making a
determination of an inadequate driving surface, the public works
director shall consider the street rating according to Eugene's
Paving Management System and the anticipated traffic volume."
(Emphasis added.) 7

7
8
9
10
11
12
13
14
15
16
17
18

In its response brief, Lombard argues that the "inadequate driving surface"
standard in EC 9.6815(2)(f) is not "clear and objective" and thus cannot be
applied to its application to develop housing in light of the limitation in ORS
197.307(4). Seen 3. Lombard's Response Brief24-25. However, Lombard does
not assign error to the city's determination that EC 9.6815(2)(f) constitutes
applicable criteria in its cross-petition for review. Even if Lombard had crossassigned error, we would not reach it, for the same reasons explained under the
second assignment of error, because we deny the fifth assignment of error. Thus,
we express no opinion about Lombard's argument that EC 9.6815(2)(f) cannot
be applied.
7
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1

It is undisputed that Lombard Street has a 16-foot paved width, but is not

2

developed to city standards, at least with respect to width. Petitioners contend

3

that the road surface is "experiencing pavement distress." Petition for Review 40

4

(quoting Record 296). Lombard concedes that the street is generally "substandard

5

but not unimproved." Lombard's Response Brief 26. Petitioners argue that

6

Lombard should be required to install a temporary barrier, such as removable

7

bollards, at the entrance of Lombard Street at the property's southern boundary.

8

The city decided that a temporary barrier was not required because

9

Lombard Street does not have an "inadequate driving surface." Record 28. The

10

planning commission relied on city public works engineering staffs opinion that

11

the road surface is adequate and that, in context of the proposed development,

12

'"inadequate' would equate to nearly impassible or dangerous conditions."

13

Record 28.

14

Petitioners argue that the city misconstrued EC 9.6815(2)(±) by failing to

15

address the road rating and anticipated traffic volume and, further, that there is

16

no evidence in the record to support the conclusion that the existing paved driving

17

surface is adequate. Lombard responds that EC 9.6815(2)(±) delegates to the

18

public works department the determination of whether a particular street is

19

"adequate." The city responds that, because the public works director did not

20

determine that the driving surface was inadequate, the public works director was

21

not required to consider the street rating and anticipated traffic volume. The city

22

further responds that the public works department correctly determined that
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1

Lombard Street does not have an "inadequate driving surface," because no

2

evidence in the record indicates that the driving surface is impassable.

3

We agree with Lombard and the city that EC 9.6815(2)(f) delegates to the

4

public works director the responsibility to determine whether a street is

5

inadequate. It is undisputed that Lombard Street is paved and passable. Contrary

6

to the city's argument, EC 9.6815(2)(f) specifically requires the public works

7

director to consider the street rating and anticipated traffic volume. However, we

8

agree with Lombard that EC 9.6815(2)(f) does not require specific findings or

9

analysis from the public works director or the city. Implicit in the engineer's

10

assessment of the adequacy of the driving surface is the engineer's conclusion

11

that anticipated traffic volume can be accommodated by a road surface that does

12

not meet city standards for width and surface condition. That assessment included

13

consideration of the residential use of the subject property and the characteristics

14

of Lombard Street, which is a relatively short street within a residential area.

15

To be sure, the public works determination in this case could have been

16

more detailed and explained the specific street rating and anticipated traffic

17

volume. Nevertheless, the city did not misconstrue EC 9.6815(2)(f) by accepting

18

the public works department's determination that "inadequate," in context of this

19

development, means impassable and that, because Lombard Street is paved and

20

passable-facts that are undisputed-Lombard Street does not have "an

21

inadequate driving surface."
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1

Petitioners argue that the city's determination is not supported by

2

substantial evidence, in part, because the is no professional pavement evaluation

3

in the record. Nothing in EC 9.6815(2)(±) requires a professional pavement

4

evaluation. The undisputed evidence in the record indicates that Lombard Street

5

is paved and passable. Accordingly, petitioners' substantial evidence challenge

6

provides no basis for remand.

7

The fifth assignment of error is denied.

8

The city's decision is affirmed.
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Oregon's Statewide Planning Goals & Guidelines
GOAL 15: WILLAMETTE RIVER GREENWAY
OAR 660-015-0005
To protect, conserve, enhance and

a. Boundaries within which

maintain the natural, scenic,

special Greenway considerations shall

historical, agricultural, economic and

be taken into account;

recreational qualities of lands along
the Willamette River as the

b. Management of uses on lands
within and near the Greenway to

Willamette River Greenway.

maintain the qualities of the Greenway;
c. Acquisition of lands or

A. GENERAL

interests in lands from a donor or willing

1 . The qualities of the Willamette
River Greenway shall be protected,

seller or as otherwise provided by law in

conserved, enhanced and maintained

areas where the public's need can be

consistent with the lawful uses present

met by public ownership.

on December 6, 1975. Intensification of
B. INVENTORIES AND DATA

uses, changes in use or developments

Information and data shall be

may be permitted after this date only
when they are consistent with the

collected to determine the nature and

Willamette Greenway Statute, this goal,

extent of the resources, uses and rights

the interim goals in ORS 215.515(1) and

associated directly with the Willamette

the statewide planning goals, as the

River Greenway. These inventories are

case may be, and when such changes

for the purpose of determining which

have been approved as provided in the

lands are suitable or necessary for

Preliminary Greenway Plan or similar
provisions in the completed plan as

inclusion within the Willamette River
Greenway Boundaries and to develop

appropriate.

the plans and management and
acquisition programs.

2. The Willamette Greenway

Each of the following items shall

Program shall be composed of
cooperative local and state government

be inventoried1 as it relates to the

plans for the protection, conservation,

Greenway objectives:
1. All agricultural lands as

enhancement and maintenance of the
Greenway, and of implementation

provided in Goal 3. This includes all land

measures including management

currently in farm use as defined in ORS

through ordinances, rules, regulations,

Chapter 21 5.203(2);
2. All current aggregate

permits, grants as well as acquisition
and development of property, etc. It

excavation and processing sites, and all
known extractable aggregate sources;

shall also become a part of all other
local and state plans and programs

1

within and near the Greenway.

When information on such items is not available through
previous studies, information will be maintained by the

3. The Greenway Program shall

agencies for those portions of the plan for which they are
responsible. This requirement shall not limit units of

include:

government from collecting information on other items.

1
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3. All current public recreation

The Oregon Department of

sites, including public access points to

Transportation (DOT) Greenway Plan,

the river and hunting and fishing areas;

the portions of each city and county

4. Historical and archaeological

comprehensive plan within the

sites;

Greenway, and the portions of plans
5. Timber resources;

and programs and implementation

6. Significant natural and scenic

measures of all special districts, state

areas, and vegetative cover;
7. Fish and wildlife habitats;

and federal agencies within the
Greenway shall be based on the

8. Areas of annual flooding and

following factors:
1 . General Considerations and

flood plains;

9. Land currently committed to

Requirements

industrial, commercial and residential

a. Statutory requirements in
ORS Chapter 390.01 0 to 390.220 and in
ORS Chapter 390.31 0 to 390.368;

uses;

1 0. The ownership of property,
including riparian rights;

b. City, county and regional

11. Hydrological conditions;

comprehensive plans adopted pursuant

12. Ecologically fragile areas;

to ORS Chapter 197 for jurisdictions

13.

along the river;

Recreational needs as set

forth in Goal 8;
14. Other uses of land and water

guidelines adopted pursuant to ORS

in or near the Greenway;

Chapter 197 by LCDC;

c. Statewide planning goals and

15. Acquisition areas which

d.

Interim goals set forth in ORS

include the identification of areas
suitable for protection or preservation

Chapter 215.515(1).
2. Boundary Considerations and

through public acquisition of lands or an

Requirements.2

interest in land. Such acquisition areas

The temporary and preliminary

shall include the following:

Greenway boundaries shall be reviewed

a. Areas which may suitably be

as to their appropriateness and refined

protected by scenic easements;

as needed based on the information

b. Scenic and recreational land

contained in the inventories. The refined

for exclusive use of the public;
c. Sites for the preservation and

along the Willamette River as are

restoration of historic places;

necessary to carry out the purpose and

boundaries shall include such lands

d. Public access corridor;

intent of the Willamette River Greenway

e.

through a coordinated management and

Public parks;

f. Ecologically fragile areas; and

acquisition program.

g. Other areas which are
desirable for public acquisition

2 See ORS Chapter 390.318(1) for specific statutory

may also be identified if the

language.. ."There shall be include within the boundaries of
the Willamette River Greenway all lands situation with 150

reasons for public acquisition for

feet from the ordinary low water line on each side of each
channel of the Wllamette River and such other lands along

the Greenway are also identified.

the Wllamette River as the development of such Greenway;
however, the total area included within the boundaries of
such Greenway shall not exceed, on the average, 320 acres

C. CONSIDERATIONS AND

per river mile along the Willamette River, however, for the

REQUIREMENTS

purpose of computing the maximum acreage of lands within
such Greenway, the acreage of lands situated on such
islands and within,state parks and recreation areas shall be

excluded."

2
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established which will permit their

Within farm areas, consideration

development, use and

shall be given to the ability of
agricultural land adjacent to the
Willamette River Greenway to enhance

maintenance;

c. Access — Adequate public
access to the river shall be provided for,
with emphasis on urban and urbanizable

and protect the Greenway.
3. Use Management Considerations
and Requirements. Plans and

areas;

d. Fish and wildlife habitat —

implementation measures shall provide

for the following:

Significant fish and wildlife habitats shall

a. Agricultural lands ~ The
agricultural lands identified in the
inventory shall be preserved and
maintained as provided in Goal 3 as an

be protected;

e. Scenic qualities and views identified scenic qualities and viewpoints

shall be preserved;
f. Protection and safety - The

effective means to carry out the

Willamette River Greenway Program

purposes of the Greenway including
those agricultural lands near the
Greenway. Lands devoted to farm use

shall provide for the maintenance of
public safety and protection of public
and private property, especially from
vandalism and trespass in both rural

which are not located in an exclusive

farm use zone shall be allowed to

and urban areas to the maximum extent
practicable;
g. Vegetative fringe - The
natural vegetative fringe along the River

continue in such farm use without
restriction as provided in ORS
390.314(2)(c), ORS 390.332(4) and
ORS 390.334(2);

shall be enhanced and protected to the
maximum extent practicable;
h. Timber resource -- The

b. Recreation (1) Local, regional and state

recreational needs shall be

partial harvest of timber shall be
permitted beyond the vegetative fringes

provided for consistent with the

carrying capacity of the land;
(2) Zoning provisions shall allow
recreational uses on lands to the
extent that such use would not

in areas not covered by a scenic
easement when the harvest is

substantially interfere with the
long-term capacity of the land for

consistent with an approved plan under
the Forest Practices Act, or, if not
covered by the Forest Practices Act,

farm use are defined in ORS

then with an approved plan under the

215.203;

Greenway compatibility review

(3) The possibility that public

considered and minimized to the

provisions/Such plan shall insure that
the natural scenic qualities of the
Greenway will be maintained to the
greatest extent practicable or restored

greatest extent practicable;

within a brief period of time;

recreation use might disturb
adjacent property shall be

i. Aggregate extraction -

(4) The public parks established
by section 8a of Chapter 558,
1973 Oregon Laws, shall be set

Extraction of known aggregate deposits
may be permitted when compatible with
the purposes of the Willamette River
Greenway and when economically

forth in Oregon Laws, shall be set
forth on the appropriate
comprehensive plans and zoning

feasible, subject to compliance with

3
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ORS 541 ,605 to 541 .695; ORS 51 7,750

D. DOT GREENWAY PLAN

to 517.900 and subject to compliance
with local regulations designed to

The DOT will prepare and keep
current, through appropriate revisions, a
Greenway Plan setting forth the state

minimize adverse effects on water
quality, fish and wildlife, vegetation,

interests in the Greenway. The plan will

bank stabilization, streamflow, visual
quality, noise, safety and to guarantee

show:

1 . The boundaries of the
Willamette River Greenway;

necessary reclamation;

j. Development away from

2. The boundaries of the areas in
which interests in property may be

river -- Developments shall be directed
away from the river to the greatest

acquired. These shall be depicted

possible degree; provided, however,
lands committed to urban uses within

clearly on maps or photographs together
with the nature of the acquisition such

the Greenway shall be permitted to
continue as urban uses, including port,

as fee title or scenic easement; the
general public purposes of each such

industrial, commercial and residential
uses, uses pertaining to navigational

area, and the conditions under which
such acquisition may occur.

requirements, water and land access
needs and related facilities;

3. Use Intensity Classifications
for the areas acquired by the State for

k. Greenway setback — A

Greenway purposes; and

setback line will be established to keep
structures separated from the river in
order to protect, maintain preserve and

acquired.

enhance the natural, scenic, historic and
recreational qualities of the Willamette

The DOT plan or revision thereto
will be reviewed by the Land

River Greenway, as identified in the

Conservation and Development
Commission (LCDC) as provided in

4. The locations of public
access, either already existing or to be

Greenway Inventories. The setback line
shall not apply to water-related or

ORS 390.322. When the Commission
has determined that the revision is
consistent with the statutes and this goal
it shall approve the plan for recording.

water-dependent uses.
4. Areas to be Acquired ~
Considerations and Requirements
Areas to be acquired must:
a.

Have potential to serve the

purposes of the Greenway;

E. COMPREHENSIVE PLANS OF
CITIES AND COUNTIES

b. To the maximum extent
practicable, be consistent with
non-interference or non-interruption of
farm uses as defined in ORS Chapter
215.203(2);
c. Be suitable for permitting the

Each city and county in which the
Willamette River Greenway is located,
shall incorporate the portions of the
approved DOT Greenway Plan in its
comprehensive plan and implementing

enforcement of existing statutes relating
to trespass and vandalism along the
Greenway, and be suitable for allowing

ordinances and other implementation

maintenance of the lands or interests

the approved Willamette River
Greenway shall be shown on every

measures.

1.

acquired.

Boundaries: Boundaries of

comprehensive plan.

4
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3. Greenway Compatibility

2. Uses: Each comprehensive
plan shall designate the uses to be
permitted for the rural and urban areas
of each jurisdiction, which uses shall be

Review: Cities and counties shall
establish provisions by ordinance for the
review of intensifications, changes of
use or developments to insure their

consistent with the approved DOT
Greenway Plan, the Greenway Statutes

compatibility with the Willamette River
Greenway. Such ordinances shall

and this Goal.
3. Acquisition Areas: Each

include the matters in a through e
below:

comprehensive plan shall designate
areas identified for possible public
acquisition and the conditions under

a. The establishment of
Greenway compatibility review

-

which such acquisition may occur as set
forth in the approved DOT Willamette
Greenway Plan and any other area
which the city or county intends to

boundaries adjacent to the river within
which review of developments shall take

acquire.

ordinary low water line of the Willamette
River; in rural areas such boundaries
shall include all lands within the
boundaries of the Willamette River

place. Such boundaries in urban areas
shall be not less than 1 50 feet from the

F. IMPLEMENTATION MEASURES
Implementation of the Greenway

Greenway;

Program shall occur through the
cooperative efforts of state and local
consistent with the approved DOT

b. The review of intensification,
changes of use and developments as
authorized by the Comprehensive Plan

Greenway Plan and the city and county
comprehensive plans, the goals and

and zoning ordinance to insure their
compatibility with the Greenway statutes

appropriate statutes.

and to insure that the best possible
appearance, landscaping and public
access are provided. Such review shall
include the following findings, that to the

units of government and shall be

1 . Boundaries: Willamette River
Greenway boundaries shall be shown
on city and county zoning maps and
referred to in the zoning ordinance and
the subdivision ordinance.
2. Uses: Measures for managing

greatest possible degree:
(1) The intensification, change of

use or development will provide
the maximum possible
landscaped area, open space or

uses within the Greenway shall include
at least:

vegetation between the activity

a. Exclusive farm use zoning of
all agricultural land within and adjacent
to the Greenway;
b. Flood plain zoning of all areas

and the river;
(2) Necessary public access will
be provided to and along the river
by appropriate legal means;
c. Provision is made for at least

subject to flooding;
c. Open space zoning (see ORS

one public hearing on each application
to allow any interested person an

Chapter 308.740) of all open
space areas; and
d. Provisions for the use
management considerations and
requirements set forth in C3 of

opportunity to speak;

d. Provision is made for giving
notice of such hearing at least to owners
of record of contiguous property and to

this Goal.

5
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any individual or groups requesting

imposing of conditions on the permit to
carry out the purpose and intent of the

Nothing in this order is intended
to interfere with the duties, powers and
responsibilities vested by statute in
agencies to control or regulate activities
on lands or waters within the boundaries

Willamette River Greenway Statutes.
f. As an alternative to the review

of the Greenway so long as the exercise
of the authority is consistent with the

procedures in subparagraphs 3(a) to
3(e), a city or county governing body

legislative policy set forth in ORS
390.310 to 390.368 and the applicable

may prepare and adopt, after public
hearing and notice thereof to DOT, a

Willamette River Greenway, as the case

design plan and administrative review
procedure for a portion of the

may be. An agency receiving an
application for a permit to conduct an

notice; and
e. Provision is made to allow the

statewide planning goal for the

Greenway. Such design plan must
provide for findings equivalent to those
required in subparagraphs 3(b)(1) and
(2) of paragraph F so as to insure

activity on lands or waters within the
Greenway shall immediately forward a

copy of such request to the Department
of Transportation.

compatibility with the Greenway of
proposed intensification, changes of use
or developments. If this alternative

[. DOT SCENIC EASEMENTS

Nothing in this Goal is intended to
alter the authority of DOT to acquire

procedure is adopted and approved by
DOT and LCDC, a hearing will not be
required on each individual application.

as set forth in ORS 390.310 to 390.368.

G. NOTICE OF PROPOSED

J. TRESPASS BY PUBLIC

INTENSIFICATION, CHANGE OF USE

Nothing in this Goal is intended to
authorize public use of private property.

property or a scenic easement therein

OR DEVELOPMENT

Government agencies, including
cities, counties, state agencies, federal
agencies, special districts, etc., shall not

Public use of private property is a
trespass unless appropriate easements

and access have been acquired in
allowance with law to authorize such

authorize or allow intensification,
change of use or development on lands
within the boundaries of the Willamette
River Greenway compatibility review
area established by cities and counties

use.

K. DEFINITIONS FOR WILLAMETTE

RIVER GREENWAY GOAL

as required by paragraph F 3. a. without
first giving written notice to the DOT by

1 . Change of Use means

making a different use of the land or
water than that which existed on

immediately forwarding a copy of any
application by certified mail-return

December 6, 1975. It includes a change

receipt requested. Notice of the action

which requires construction, alterations

taken by federal, state, city, county, and
special districts on an application shall

of the land, water or other areas outside
of existing buildings or structures and

be furnished to DOT.

which substantially alters or affects the

H. AGENCY JURISDICTION

land or water. It does not include a
change of use of a building or other
structure which does not substantially

6
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completion of a structure for which a
valid permit was issued as of December
6, 1975 and under which permit
substantial construction has been

alter or affect the land or water upon
which it is situated. Change of use shall

not include the completion of a structure
for which a valid permit had been issued

undertaken by July 1, 1976.

as of December 6, 1975 and under
which permit substantial construction

Maintenance and repair usual and

has been undertaken by July 1, 1976.

necessary for the continuance of an

The sale of property is not in itself
considered to be a change of use. An

existing use is not an intensification of
use. Reasonable emergency

existing open storage area shall be

procedures necessary for the safety or

considered to be the same as a building.

the protection of property are not an

intensification of use. Residential use of

Landscaping, construction of

lands within the Greenway includes the
practices and activities customarily

driveways, modifications of existing
structures, or the construction or
placement of such subsidiary structures

related to the use and enjoyment of

or facilities as are usual and necessary
to the use and enjoyment of existing

one's home. Landscaping, construction
of driveways, modification of existing

improvements shall not be considered a

structures or construction or placement

change of use for the purposes of this

of such subsidiary structures or facilities

Goal.

adjacent to the residence as are usual

and necessary to such use and

2. Lands Committed to Urban

enjoyment shall not be considered an

Use means those lands upon which the
economic, developmental and locational

intensification for the purposes of this

factors have, when considered together,

Goal. Seasonal increases in gravel

made the use of the property for other

operations shall not be considered an

than urban purposes inappropriate.
Economic, developmental and locational

intensification of use.

factors include such matters as ports,

industrial, commercial, residential or

recreational uses of property; the effect
these existing uses have on properties

in their vicinity, previous public decisions
regarding the land in question, as
contained in ordinances and such plans
as the Lower Willamette River
Management Plan, the city or county
comprehensive plans and similar public
actions.

3. Intensification means any additions
which increase or expand the area or

amount of an existing use, or the level of
activity. Remodeling of the exterior of a
structure not excluded below is an
intensification when it will substantially
alter the appearance of the structure.
Intensification shall not include the

7
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DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF

EUGENE, OREGON

REQUEST FOR TENTATIVE SUBDIVSION AND
WILLAMETTE GREENWAY PERMIT APPROVAL

Application

File Name (Number):

Bird Haven Subdivision (ST WG
194/
19-4)

Application Summary:
Request for approval of a tentative subdivision to create 12 residential lots with private street,
based on Needed Housing criteria; and Willamette Greenway permit.
Applicant/Owner:
Tom and Colleen Christian

Applicant's Representatives:
Carol Schirmer, Schirmer Satre Group
Bill Kloos, Law Office of Bill Kloos PC
Lead

City

Staff:

Jeff Gepper, Assistant Planner
The

following findings and conclusions are based upon testimony presented at the public hearing
held on September 11, 2019 and all documents in the Eugene City planning file for the requested
Bird Haven Subdivision submitted before the close of the record on October 30,2019, including
documents submitted before, at and following the public hearing.
Conclusion:

The

for

applicant's request for

a

a

tentative subdivision is

Willamette

Greenway permit is approved. The applicant's request
approved, subject to the following conditions:

1. The following shall be included

as a

structures and accessory structures

prohibited

east

of the

west

boundary

2. The final site plans shall include

note

on

the final site plans: Residential
"

any lots exceeding 13,500 square feet
of the 20 foot sanitary easement. "

on

a

note

indicating

that Tract A is

Conservation Setback area for the Willamette River Wetland Pond

property and that

uses

in the TractA

area

must

comply

a

on

are

protected
the adjacent city

with the Goal 5 protections in EC

9.
4930.

3. The final site plans shall include

Avian

an

in order to accommodate

Way
partitioning ofadjacent
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at least 28 foot wide

city improvements

private

access

easement from

needed to allow further

Tax Lot 8600.

19WG
4/
194
) of3151
Page
120
Batch

Page 116 of 149

EXHIBIT D
Page 2 of 29
4. The

applicant shall submit a Private Joint Use Access and Utility Easement and
Maintenance Agreement (JAM).The JAMmust include a description defining the area of
the private street and also identify permitted improvements, construction expectations,
rights of usage and maintenance responsibilities for the facilities in the street. The JAM
shall be recorded concurrent with and crossreferenced on the final plat.
5.Provisions for public emergency

access

easement

within the

be included in the JAM that creates the private street

Emergency

Access Easement

on a

standard

or

private

street

be dedicated as

a

shall either

Public

City form.

6. The

applicant shall request and be issued a Privately Engineered Public Improvement
PEPI)permit.for the construction ofpublic improvements. In lieu ofa PEPI permit, a
bond or other financial instrument guaranteeing the construction ofpublic improvements
shall be submitted by the applicant and accepted by the City Engineer.
7. The

applicant shall provide

guarantee, ensuring

water

documentation that EWEB has received

a

financial

will be provided to each lot in the plat.

8. The

applicant shall submit for City review and approval two paper copies of the final
plat, stamped by a certified engineer, that include the following:
a) A delineation of the Special Flood Hazard Area (SFHA)boundaries and the
community number, map/panel number, and effective date of the appropriate
Flood Insurance Rate Map (FIRM).
A
b) note indicating the Base Flood Elevation (BEE)for each lot. If one BEE is used
for the entire development, it must be the most conservative.
c) A narrative, dated and stamped by the engineer (or licensed surveyor)explaining
the methodology used to determine the BEE.
9. The final site plans shall include

a

note

stating which lots

are

within the

Special Flood

Hazard Area (SFHA)and the BFE for those lots.
10. The final site plans shall include

the centerline

11. Note 11

ofRome

on

a

special setback line

the final site

lines may consist

a

distance

of 20 feet east from

Lane.

"
plans shall be amended to state: Existing
ofpower, telephone, and cable TV. "

overhead

utility

approval, the applicant shall provide documentation that the
existing
GreenleafAvenue)and associated accessory structure (Barn)have
been removed; or, the applicant shall submit a deed restriction that holds proposed Lots
2, 3, and 4 under common ownership (as one development site)until the house and
12. Prior to final plat
house (260

accessory structure have been removed.

approval, the applicant shall amend the road and lot configuration
to ensure that at least 10' of setback is established between the front lot line and the
existing dwelling (260 Greenleafi to remain; or, the applicant shall provide
documentation that the existing house (260 GreenleafAvenue) has been removed.
13. Prior to final plat
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approval, the applicant shall provide documentation the
corner of the "Barn"shown on the survey
and Site Plan has been removedfrom the barn structure to ensure that at minimum of a
10' of setback is established between the road and the barn; or, the applicant shall
provide documentation that the "Barn"has been removed.
14. Prior to final plat

unenclosed shed structure at the southwest

15. The following shall be included as

grading will
any slopes
depicts containing slopes equal to or
The applicant shall clearly identify all areas on the final site plans that
greater than 20%.
meet or exceed 20%
slopes.
A.

a

note

on

the final site plans: No
"

that the tentative site plan

occur on

Background

The

applicants, Tom and Colleen Christian (applicants)submitted the subject tentative
subdivision application and an application for a Willamette Greenway Permit on April 1, 2019.
The applicants submitted supplemental application materials on June 25, 2019. The city deemed
the application complete on July 30, 2019.

Following public notice, a public hearing was held on September 11, 2019. The public hearing
began with the hearings official's explanation of the hearing process and the statutory and local
procedural requirements for the hearing.'Following the introductory explanation, Assistant
Planner Jeff Gepper presented the planning staff s summary of the application. Following the
staff presentation, the applicant's representatives, Carol Schirmer and Bill Moss, presented
testimony on behalf of the applicant. Three individuals testified in opposition to the proposed
subdivision. One individual testified to express concern about access to an adjacent property but
was not opposed to the proposed subdivision.2
At the close of the

public testimony, the record was left open until 5:00 pm on October 2,2019,
00 pm October 23, 2019 for evidence and
for additional testimony and evidence; until 5:
to
the
additional
testimony responding
testimony and evidence submitted during the initial open
00 pm October 30, 2019 for the applicant's rebuttal argument related
record period; and until 5:
to the new testimony and evidence. Both the applicant and the city staff submitted written
testimony and evidence on October 2 and 23, 2019 and the applicant submitted its written
rebuttal argument

on

October 30, 2019.

B. Site Characteristics

The

subject property

includes

approximately

4.
95

acres

in two tax

lots, located

at

the

east

end of

Greenleaf Avenue and Sandra Lane. The northern

developed

with

a

single-family

accessory structures

residence and

large

residence and

a

portion of the property (tax lot 102)is
large accessory building and smaller sheds and

associated with the residential
accessory

building

and

remove

use. The

the small

applicant plans
structures. The

to

retain the

southern

portion

The hearing official's explanation included a statement that she has had no ex parte contacts regarding the
application and has no personal or financial interest in the subject property.
2The names of the individuals who presented oral testimony and who presented written testimony before, during
after the public hearing are on file in the City's planning records for this application.
Official Decision (ST WG
194/
194
) of3151
Page
122
Batch

Hearings
CA
22-1 Testimony

3

of

or

Page 118 of 149

EXHIBIT D
Page 4 of 29
the property (tax lot

100)is developed

with

a

duplex, which

the

applicant intends

to remove.

subject property is located in the River Road Neighborhood and is partially within the
boundary of the Willamette Greenway. It is zoned R-1 LowDensity Residential with a /WR
Water Resource Conservation Overlay Zone.
The

Immediately to the east of the subject property is undeveloped, natural open space land owned by
City of Eugene. The area includes the Willamette River and the Willamette River Wetland
Greenleaf Pond, which are included in the City's adopted Goal 5 inventory of protected natural
resources. The West Bank Path, which is part of the Ruth Bascom Riverbank Path System, runs
north/south adjacent to the Willamette River. The nearest pedestrian and bike access to the West
Bank Path is located north of the subject property on Cityowned property at east end of Merry
the

Lane.

The

to

areas

residential
is

a

the south and

west

of the

the property

subject property

are

developed

with

lowdensity

the west, between Greenleaf Avenue and Sandra Lane,
Abutting
partially-developed property, approximately .88 acres in size. North of the subject property is
uses.

to

undeveloped, cityowned property.
C.

Description

of

Request

The

proposed subdivision includes 12 lots for development of single-family residential
with primary access from
dwellings. Access is proposed through a private street ("
Avian Way")
the east end of Greenleaf Avenue. The private street is also proposed to connect to Sandra Lane,
at the south end of the development. However, that access would include removable barriers,
limiting vehicle access to emergency service only. As proposed, lots to be located on the east
side of the private street (lots 39)are oversized (larger than the 13,500 square feet maximum
on
based
the
allowed)
applicant's stated intent to provide more open space and protection of
natural resources. Proposed Lots 1, 2 and 9 are flag lots. A proposed "Tract A"along the eastern
portion of the site provides a protected Conservation Setback for the adjacent Goal 5 protected
area.

D. Evaluation of

Request

The

applicant seeks approval of the requested subdivision under the needed housing approval
criteria at EC l);
9.
8520( and approval of a Willamette Greenway permit.
1. Tentative Subdivision

Approval

of

request for

a

Request

subdivision under the needed

compliance

with the

following

housing approval

criteria

EC 1)
9.
8520( The applicant has demonstrated that the

housing

as

defined

Finding: Oregon Revised

by

evaluation of

proposed housing

is needed

State statutes.

Statutes (ORS)l)
197.303(defines "needed
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As

used in ORS 197.307, "needed housing"means all

zonedfor residential

use or

housing

mixed residential and commercial

determined to meet the need shown for

use

land

that is

urban

growth
affordable to households
within the county with a variety of incomes, including but not limited to
households with low incomes, very low incomes and extremely low incomes, as
those terms are defined by the United States Department of Housing and
Urban Development under 42 C.
U.
S.1437a. "Needed housing"includes the
following housing types:
a) Attached and detached single-family housing and multiple
family housingfor both owner and renter occupancy;
b) Government assisted housing;
c) Mobile home or manufactured dwelling parks as provided in

boundary

at price ranges

ORS 197.475

to

housing

within

on

and rent levels that

an

are

197.490;

homes

on individual lots planned and zonedfor
d) Manufactured
single-family residential use that are in addition to lots within
designated manufactured dwelling subdivisions; and
e) Housing forfarmworkers.
(
Subsection
(1)(
2)
a)and d)
of this section does not apply to:
500.
a) A city with a population of less than 2,
A
with
less
than
a
15,000.
b) county
population of
3)A local government may take an exception under ORS 197.732 to the
definition of needed
"
housing"in subsection (1)of this section in the same
manner that an
exception may be taken under the goals.

Finding: The proposed subdivision includes single-family housing lots, which constitute
needed housing' under the definition in ORS l).
197.303(Accordingly, this criterion is satisfied.
EC 2)
9.
8520( The proposed land
shown
designation(s)

applicable

on

refinement

uses

and densities

the Metro Plan Land Use

are

consistent with the land

Diagram,

as

use

refined in any

plan.

Finding: Based on the City staff's review of the Metro Plan land use diagram, the subject
property "appears to be"designated for a combination of LowDensity Residential (LDR)and
Parks and Open Space (POS).
staff
note
that
the
River
RoadSanta Clara Urban Facilities
City
Plan also "appears to designate the subject property for a combination of LowDensity
Residential and Parks and Open Space."Staff note that the property is zoned R-1 LowDensity
Residential but that the "applied zoning and proposed residential use are not consistent with the
Parks and Open Space designation."
The

applicant responds, initially, that, to the extent there is any ambiguity regarding the Metro
Plan designation for the subject property, resolution of that ambiguity would require a subjective
evaluation, which would violate the mandate

in ORS

7)
197.
304(that all criteria for evaluation of

needed

housing' must be `clear and objective.'The applicant also argues the City has previously
acknowledged that the Metro Plan designates the subject property as LDR, noting that when the
subject property was annexed into the city in 2001, the Boundary Commission Staff report stated
that the Metro Plan and refinement plan designated the property as LDR; and when the city park
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adjacent to the east was annexed in 1987 the Boundary
subject property was designated LDR in the Metro Plan.

land

Commission

findings

recited that the

The

197.307(criteria that are not clear and objective
applicant is correct that under the ORS 4),
be applied to applications for needed housing. Thus, if the determination of the
9.
8520( cannot be
appropriate Metro Plan designation(s)
requires a subjective evaluation, EC 2)
applied in the context of a needed housing application. However, in this instance, the question of
any ambiguity as it applies to this property was resolved when the property was annexed into the
City in 2004 and zoned R-1 (low density residential.)

cannot

diagram is a generalized map.3 In the context of a zone change request, the
approval
specify that the "written text of the Metro Plan shall take precedence of the
Metro Plan diagram where apparent conflicts or inconsistencies exist."
This application does not
involve any zone change request: the applicant is proposing to develop the property in
accordance with the lowdensity residential zoning that has been applied to the subject property
since its annexation into the city in 2001. The subdivision criteria do not contemplate the need to
resolve any conflict or inconsistency between the Metro Plan Map and the written text;
presumably any such conflict would have been resolved at the time the zoning was applied to the
evaluation in the context of this subdivision
property. The proper zoning is not subject to reapplication.
The Metro Plan

criteria

subject property was annexed into the city and zoned R-1 in 2001, the
not identify any ambiguity. Rather, as the applicant explains, as it
Boundary
relates to the subject property, the Boundary Commission staff report states "The proposed
annexation is designated lowdensity residential in both the Metropolitan Plan and the River
It appears that when the

Commission did

It further describes the purpose of the annexation
Road-Santa Clara Urban Facilities Plan."
"
application as: The
property owners are requesting annexation to Eugene in order to prepare the

development."The applicant also points out that when the
property west of the subject property was annexed into the city in 1987, that property was
designated POS and describe the subject property (the property immediately west of the 1987
annexation property) as LDR. Thus, while the Metro Plan diagram may be imprecise, it appears
that historically, and specifically, when the evaluation was conducted to determine the plan
designation for the subject property, the Boundary Commission considered the boundary
between the POS and LDR designations to be between the subject property and the cityowned
properties

to

the

for future residential

east.

The Metro Plan

its terms, imprecise. However, consistent with the designation as
it was applied to the property since the time of its annexation, it appears that the proposed land
1 zoning, are also consistent with the Metro
uses, which are consistent with the property's R-

Plan
The
3

diagram is,by

diagram.
proposed

subdivision satisfies this criterion.

The Metro Plan introduction

specifically addresses the generalized nature of the plan diagram, stating: The Metro
important to recognize that the written text of the Metro Plan takes precedence over the
Metro Plan Diagram where apparent conflicts or inconsistencies exist. The Metro Plan Diagram is a generalized map
which is intended to graphically reflect the broad goals, objectives and policies. As such it cannot be used
independently from or take precedence over the written portion of the Metro Plan."

Plan itself states that "it is
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EC 3)
9.
8520( The proposed subdivision

complies with all of the following, unless
specifically exempt
compliance through a code provision applicable to a
special area zone or overlay zone:
from

a)EC
for the

9.
2000

3980 regarding
through 9.
zone
and
subject
overlay zones.

Findings: As depicted
8 and 10-12
Lots 3-

on

the

proposed

site

plan

lot dimensions and

density requirements

and summarized in the table

below, proposed

standard residential lots, and Lots 1-2 and 9 are residential
foot W
/ R setback established
applicant proposes a "Tract A"to encompass the 50Greenleaf Pond, a Category A wetland and Goal 5 protected natural resource.
The maximum

proposed

net

are

density

in the R-1

subdivision site is

zone

approximately

is 14 units per
4.
95

acres. As

flag lots. The
by the

density. The total lot area of the
depicted on the proposed site plan and

net

summarized in the staff report (Tables 2 and 3),
the subdivision's 12 lots would result in a
of
2.
4
2
units
acre.
The
gross density
dwelling
per
proposed the net density, excluding the area of
as

the

proposed private

street

in accordance with EC

9.
1)(
2751(would be
c),

2.
62

dwelling

units per

acre.

proposed, the 12-lot subdivision satisfies the applicable lot dimension and density
requirements for the R-1 zone. However, proposed lots 3-9 exceed the allowed maximum
size of 13,500. Subsection (5)of EC 9.
2761, Special Standards for Table 9.
2760, allows
exceptions to the maximum lot size as follows:

As

5)Exceptions to the
following is met:

maximum lot size shall be

a)Existing physical

circumstances such

granted

as

lot

if any of the

topographically

constrained

lands, conservation easements, existing buildings, or
easements
utility
prevent the ability to further divide the lot.

b)The lot exceeding the maximum lot size is intended to reserve a
large lot for future land division with feasibility demonstrated by a
conceptual buildout plan.
c)The

subdivision achieves

a

minimum

density

of 9 units per net

acre.

d)The exception

will enable

protection

of natural

resources.

proposed to be located along the east side of Avian Way, abutting the proposed
Tract A and Cityowned open space property. These lots are also encumbered by a 20-foot
public utility easement, which crosses the lots north to south. Much of the eastern portion of the
Lots 39

are

lots is also located within the

4

floodway.4

The

floodway is identified on the Federal Emergency Management
F.
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The

applicant explains that the larger lots are intended to protect the site's natural features and to
prevent any development in the area that could be impacted by the /WR Water Resources
Conservation Overlay Zone. To that end, the applicant has proposed that a covenant be placed
on the property restricting residential and accessory structures in the eastern portion of those
lots. To ensure the terms of the applicant's covenant are documented on the final site plans, staff
recommend the following condition of approval:
The following shall be included
and accessory structures

boundary of the

exception

as a

note

on

the final site plans: Residential
structures
"

oversized Lots 39

sanitary

are

prohibited east of the

west

easement. "

any oversized lot is warranted in order to justify
9 and is made a condition of this approval.
to the maximum lot size for Lots 3-

The recommendation

the

20 foot

on

to

prohibit structures

on

which the
post-hearing materials, the applicant's revised site plan also depicts a "Tract B",
describes
as
the
"
Lot
10
the
south
line.
The
applicant
Dogleg"along
property
applicant may
choose to dispose of this `dogleg' through a property line adjustment in the future. Removal of
the "dogleg"from Lot 10 would not impact compliance with the minimum lot dimensions under
In its

EC 9.
2760.

The

applicant requests

include this "Tract

is

not necessary

compliance
The

that the decision be conditioned

which is
B,"

because the

to

allow the final subdivision

the

site

plan. Such

currently depicted
applicant's
applicant's potential creation of that tract will
on

not

plat to
a

condition

impact

with EC 9.
2760 minimum lot dimension standards.

proposed

subdivision also does

those standards

are

allowed

as

not meet

the EC 9.
2790 Solar Lot Standards. Exceptions

to

follows:

EC 9.
2790 Solar Lot Standards.

3)Exceptions
be

exempt

to the Solar Lot

from EC

b)Site

Requirements. A proposed subdivision
following exists:

Constraints. One of the

following

circumstances is

1. Compliance with

street standards

requires

that

a

street

applicable
configuration

oriented for solar
3.There is

shall

9.
2)
2790(if either of the

prevents

or

public

present:

street

the lots from

plans
being

access.

significant natural feature on the site,identified as such
in the comprehensive plan, adopted refinement plan, or in any cityadopted natural resource inventory that will continue to exist after the
site is developed, and that prevents the lot from being oriented for
solar

a

access.

Finding: The applicant's narrative explains that the site constraints described in EC
9.
3)(
1)
2
b)(
790(and (3)preclude orientation of lots on the subject property for solar access. The
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proposed subdivision is at the end of both Greenleaf Avenue and Sandra Lane. The proposed
street (Avian Way)connecting these two streets would necessarily include a north/
south
which
the
lots
from
oriented
for
solar
access.
In
addition, inventoried
alignment,
precludes
being
natural features and their associated setbacks limit development along the eastern portion of the
subject property, which further prevents lots from being oriented for solar access. Accordingly,
2790 solar
the proposed site constraints on the subject property warrant an exception to the EC 9.
lot standards.
EC 3)
9.
8520( also allows

requires consideration of and allows exemptions from dimension and
density requirements through code provisions applicable to a special area zone or overlay zone.
The proposed subdivision is within the /WR Water Resources Conservation Zone. Accordingly,
the following dimensional limitations apply:
Within the /WR Water Resources Conservation

Quality Overlay Zone, no new
created,would be occupied by
1. The combined

Overlay

lot may be created if
either:

more

Zone

WQ Water
lot,as

or /

than 33%
of the

of the /WR conservation setback and any portion of the
Goal 5 Water Resource Site that extends landward beyond the conservation
area

setback; or
2.The /WQ

Management

Area.

in the staff report, the subject property is zoned with a /WR Water
Resources Conservation Overlay Zone because of two different Goal 5 riparian and wetland

Finding: As explained

the site: the Willamette River and the Greenleaf Pond, which is part of the
Willamette River Wetland. As the staff report further explains, the applicant's narrative includes
resources on

wetlands report (prepared by Wetlands and Wildlife Incorporated)that delineates the wetland
boundary. The applicant's narrative explains that the required 50-foot Conservation Area
a

Setback for the Goal 5 Wetland

applicant
Tract

has

A,the

a "Tract

proposed
applicant asserts

pond

extends

onto

the

A"to encompass the

that

no

subject property. Accordingly, the
required conservation setback. With

that

part of any lot would include any Goal 5 Resource Site

or

any related Goal 5 Conservation Area.

" the river itself there is the
applicant further explains that, as described in its narrative, In
Willamette River Riparian Corridor Resource Site, which comes with a 100foot Conservation
Setback that starts at the riverbank"but which, according to the applicant terminates at the bike
path, based on exclusions in EC 5)(
9.
4
d).
920(The applicant's narrative goes on to evaluate the
conservation setback and associated Willamette River Riparian Corridor Resource Site, and
concludes that, because the 100-foot Willamette River Riparian Corridor is interrupted by the
bike path, the applicant has satisfied this criterion.
The

While the

city disputes

that the I00foot corridor setback is

agrees that the conservation setback does not impact the
compliance with this criterion, no new lots are proposed

interrupted by the bike path, the city
subject property. City staff agree that, in

to

be created within the conservation

However, in its initial staff report staff concluded that the applicant's narrative does not
demonstrate that the lots are not occupied by greater than 33%
of the combined area of the /WR
area.

conservation setback and any

portion
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digital representation" of the adopted Goal
5 map, which it states brings into question whether the water resource site may actually extend
onto portion of the property that are not indicative of the riparian environment. To clarify, staff
recommended that the applicant apply for a "map correction" permitted
(
under EC 9.
4960) to
the
actual
Goal
5
on
the
clarify
boundary
property.
beyond

the conservation setback. City staff rely

on a "

applicant instead asserts that in cases of ambiguity, the Planning Commission has adopted a
methodology to delineate a Goal 5 Water Resource Site Boundary. That methodology, adopted
on appeal of the Alder Woods PUD (PDT 0705 and SDR 082),
begins with a generalized
delineation of the /WR site boundary based on the applicable map of Significant
"
Goal 5
Riparian Corridors and Wildlife Habitat Sites."If that delineation is not precise enough to
determine compliance with applicable criteria and standards, a sitespecific analysis is conducted
in
regarding the site's condition 2005 (when the city adopted the Plan.)The process includes an
analysis of the nine "Tier One"criteria from the Goal 5 Water Resources Conservation Plan.
The

Following the methodology adopted by the Planning Commission in the Alder Woods appeal,
applicant's wetlands and wildlife expert prepared analysis of the "Tier One"criteria. The
applicant cautions, however, that "the moment this methodology is employed the City has
conceded that the Goal 5 Plan is not clear and at that point the Goal 5 Plan for the Riparian
Corridor Resource Site may not be applied as a standard at all under the [needed housing]
statute."The applicant argues that "by scaling up the tiny, official Goal 5 Plan Maps, the Staff is
positing a conflict between the text of the Goal 5 Plan and the maps in the Goal 5 Plan."
Applicant closing written statement, October 30, 2019, at 34.)
the

The essential

question here is whether the resource site goes beyond the conservation setback.
applicant correctly explains, the Goal 5 Plan map is `generalized".The Plan text, in
contrast, is very specific. As defined in the Goal 5 Plan, the "Resource Site includes the stream,
of the location of which is not disputed. It also includes the "riparian areas that may extend
beyond the applicable conservation setback."The applicant argues that by relying on a `blow up'
of the generalized map as being definition, the staff is questioning the text of the Plan itself. As
the applicant argues "they are pressing the generalized, large-scale (tiny)map as a preferred
alternative to the text"and that i
" f it were to come to a contest between the 'generalized' plan
map and the clear plan text,the Metro Plan is explicit that the text of the Plan controls."
As the

The staff s desire to

delineate, as precisely as possible, the exact location of the Goal 5 resource
has merit from a policy perspective. However, the city's use of the generalized map over the text
of the Plan potentially creates an unnecessary conflict, and the need for a subjective evaluation,
that is

prohibited

in the context of the needed

housing

subdivision criteria. In this

case

that

microlevel' evaluation does not appear warranted. The text of the Plan provides a sufficient,
objective measurement by which to conclude that the resource site does not go beyond the
conservation setback. And,to the

there is any need to employ the Alder Woods
evidence establishes that, under that methodology, the resource site
extent

methodology, the applicant's
as shown on the site plan is sufficient to conclude that the resource site does not go beyond the
conservation setback. Thus, the applicant has established that no new lot is being created with
more than 33%
of the lot being occupied by the combined area of the/WR conservation setback
and any portion of the Goal 5 Water Resource Site that extends landward beyond the
conservation setback.
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required conservation setback is maintained and that Goal 5 resources are
protected through
proposed Tract A,the applicant agrees that approval be conditioned as
To

ensure

that the

the

follows:
The final plat shall include

Setback
east.

area

for

a

note

indicating

that Tract A is

the Willamette River Wetland Pond

Uses in the Tract A

area

must

comply

on

protected Conservation
city property adjacent to the
a

with the Goal 5 protections in EC 9.
4390.

The

applicant has established that the proposed subdivision warrants exceptions to the maximum
lot size requirements for proposed lots 39 and the solar lot standards, and otherwise satisfies the
lot dimension and density requirements for the R-1 zone and establishes compliance with /WR
Water Resources Conservation

b)EC
Ways.

9.
6800

Overlay

through

Zone

requirements.

EC 9.
6875 Standards for

EC 9.
6805 Dedication of Public

Streets, Alleys,and Other Public

Ways

6870, no additional right-ofFinding: As discussed below in findings of compliance with EC 9.
way dedication or special setback along Greenleaf Avenue or Sandra Lane are necessary.
6750 (Special Setback Standards),a special setback along Rome
However, as discussed under EC 9.
Lane is warranted in order to ensure sufficient way
width as required under EC 9.
6870.
right-ofEC 9.
6810 Block

Length

6810 requires a maximum of 600 feet for public streets. This requirement
Finding: EC 9.
to
the
apply
proposed private street and, therefore, this standard is inapplicable.

does

not

EC 9.
6815

Connectivity

2)Street Connectivity
a)All
that

code

a

streets and

public

or

for Streets

Standards

alleys shall be public unless the developer demonstrates
or alley is not necessary for compliance with this land use
of
connectivity standards of subparagraphs (b)trough (f)

street

the street

this subsection.

Finding: As explained in the staff report, based on its evaluation of the evidence in the
applicant's narrative, city staff initially found that the applicant had not demonstrated that
public street was not necessary as required under this standard.

a

In response, the

applicant submitted a Local Street Connection Study (completed by Kelly
9.
g),
6815(which allows
Engineering),as permitted under EC 2)(
exceptions to the public street requirement. As further explained in findings of compliance with
that exceptions process, the applicant has demonstrated that a public street is not necessary in
compliance with this standard.
Sandow, PE, of Sandow
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b)The proposed development shall include street connections in the
existing or planned streets within 1/4 mile of the development
site. The proposed development shall also include street connections to any
streets that abut, are adjacent to,or terminate at the development site.
direction of all

Finding: The

Local Street Connection

Study

establishes

compliance

with this standard.

c)The proposed development shall include streets that extend to
undeveloped or partially developed land that is adjacent to the development
site or that is separated from the development site by a drainage channel,
transmission easement, survey gap, or similar
shall be in locations that will enable adjoining

proposed development's

street

property condition. The

properties

streets

to connect to the

system.

(
Lot 8600) adjoins
Finding: As explained in the staff report, a partially developed Tax Lot Tax
Staff
with
this
the
need to ensure
standard, given
subject property.
questioned compliance
continued access to this partially developed property. Public testimony at the hearing also urged
that any development must ensure continued access to Tax Lot 8600. In response, the applicant
has amended its site plan to include a 28foot wide access easement, which provides an access
connection to the partially developed Tax Lot 8600, in compliance with EC 2)(
9.
6815(To
c).
ensure compliance, the applicant requests the following condition:

the

The final subdivision plat shall include

private access easement from Avian Way
city improvements needed to allow further partitioning of Tax

suff cient for minimum
adjacent to the

Lot 8600

west.

The substance of this condition is warranted
condition

must

which includes

specify
a

to ensure

that the final subdivision

28foot wide

access

connects to

compliance

plat be

with EC

consistent with the

2)(
9.
6815(This
c).
amended site plan,

easement.

d)Secondary access for
EC 9.
6870 is required.
Finding: Avian Way

a

fire and emergency medical vehicles consistent with

Greenleaf Avenue and

provides

removal barriers

Lane, which results in more than one access for fire and emergency vehicles
subdivision, in compliance with EC 2)(
9.
6815(
f).

to

the

to

Sandra

proposed

e)Except for applications proposing needed housing, all applicants shall
show that the proposed street alignment shall minimize excavation and
embankment and avoid impacts to natural resources, including water related
features.

2)(
6
e)
815(does not apply
Finding: EC 9.
subdivision is for needed housing;
In
f)

cases

where
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of

existing street that is not improved to city standards and the street has
an inadequate driving surface, the developer shall construct a temporary
barrier at the entrance to the unimproved street section with provision for
bicycle, pedestrian, and emergency vehicle access.
an

2)(
6815(does not apply because the proposed subdivision would not result
f)
Finding: EC 9.
any street extensions to an unimproved roadway within inadequate driving surface.
g)In

the context of

a

Type

II

or

use

decision, the city

shall

to the standards in subsections (2)(
b),
c)or
((d)if the

exception
applicant demonstrates
grant

III land

Type

in

an

that any
either subsection 1. or 2.below:

1)The applicant
local

has

proposed exceptions

are

provided to the city,at his or
study that demonstrates:

consistent with

her expense, a

street connection

a)That the proposed street system meets the intent of street
connectivity provisions of this land use code as expressed in EC
and
96815(1);
b)How undeveloped
a

quarter

mile

can

be

partially developed properties within
adequately served by alternative street
or

layouts.
2)The applicant

demonstrates that

because of the existence of

a

connection cannot be made

one or more

of the

following

conditions:

preclude development of the connecting
street. Such conditions may include,but are not limited to,
topography or likely impact to natural resource areas such as
wetlands,ponds, streams, channels, rivers,lakes or upland

a)Physical

conditions

wildlife habitat area, or a resource on the National Wetland
Inventory or under protection by state or federal law.

b)Buildings or other existing development on adjacent lands,
including previously subdivided but vacant lots or parcels,
physically preclude a connection now or in the future,
considering the potential for redevelopment.
Finding: As

stated

demonstrate that

above, the applicant has submitted
is

a

Local Street Connection

and that the

Study

to

street (Avian

public
required
proposed private
Way)
connectivity requirements. Public Works staff have determined that the Local
Street Connection Study satisfies the street connectivity requirements and the applicant's
proposed site plan establishes that a public street is not necessary as required under EC
9.
2)(
6
a),
815(in compliance with this standard.
satisfies the

a

street

not

street

EC 9.
Culde6820 Sacs
or

Emergency

EC 9.
6830 Intersections of Streets and
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Finding: These standards apply only to proposed public
proposed, these standards are inapplicable.

streets. Because no

public

streets are

EC 9.
6835 Public

Accessways.
1)The city shall require within the development site the dedication to
the public and improvement for accessways for pedestrian and
culdebicyclist uses to connect the development site to adjacent sacs
or to an adjacent site that is undeveloped, publicly owned, or
developed with an accessway that connects to the subject site,
provided the city makes findings to demonstrate consistency with
constitutional requirements. Public accessways shall confirm to design
standards for accessways contained in the "Design Standards for
Eugene Streets, Sidewalks, Bikeways and Accessways."

2)Existing unimproved public accessways on properties adjacent to
development site shall be improved consistent with the "Design
Standards for Eugene Streets, Sidewalks, Bikeways, and Accessways"
if such accessways are connected to the subject site, provided the city
makes findings to demonstrate consistency with constitutional
requirements. Said improvements to unimproved public accessways
shall connect to the closest public street or developed accessway.
the

Finding: As explained in the staff report, a large tract of publicly owned property lies east of the
proposed subdivision, which contains the West Bank Path. The closest connections to the subject
property for connections to the West Bank Path are on Merry Lane to the North and E Hillcrest
Drive to the South. Residents of the proposed subdivision will have to travel 0.
45 miles (2,
400
E
to
access
West
Lane
0.
6
3
access
the
Bank
Path
via
and
miles
(
for
via
feet)
3,
300 feet)
Merry
Hillcrest Drive because it will require residents to travel along Greenleaf Avenue to River Road
and then North to Merry Lane or South to E Hillcrest Drive. In its initial staff report, city staff
identified and recommended a connection to the north to the Merry Lane West Bank Path
connector that could have limited environmental impact. The public connection would require
would require dedication and development of approximately 500 feet of new pathway from the
approximately the beginning of Avian Way to the Merry Lane connector. The path would result
in residents of the Bird Haven subdivision and Greenleaf Avenue having to travel only
approximately 800 feet to reach the West Bank Path. However, upon further evaluation, the City
determined that while there is a nexus between the need for the public accessway and the
6835 to ensure new development contributes to public pedestrian and
requirements of EC 9.
bicycle connectivity, requiring a public accessway was not roughly proportional to the impact of
the development. Accordingly, the city has withdrawn its recommendation to require a
dedication of land to provide that connection.
There

unimproved public accessways on properties adjacent to the development
Therefore, no public accessways are required for the proposed subdivision.
are no
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EC 9.
6840 Reserve

Strips.

Finding: The proposed subdivision does not include
strips and, therefore, this criterion is not applicable.
EC 9.
6845

conditions that would

require

any

reserve

Special Safety Requirements.

Finding: This standard is inapplicable

to

applications

EC 9.
6840 Street Classification

for needed

housing.

Map.

6870 standard regarding
Finding: As discussed below under the EC 9.
proposed subdivision satisfies this standard.

Street

Width, the

EC 9.
6855 Street Names.

Finding: The Regional

Road Name

EC 9.
6860 Street

Group

has

approved

the

requested

street name, Avian

Way.

Right-ofWay
Map.

Finding: This standard applies only to requests to amend the City's adopted Street Right-of Way
map. The applicant does not request any such amendment and, therefore, this standard is
inapplicable.
EC 9.
6870 Transit Facilities.

Finding: This

standard is

inapplicable

to

applications

for needed

housing.

EC 9.
6870 Street Width.

Finding: As explained
streets must

When

a

in the staff report, under EC

conform to those widths

street

designated

width is
segment way
right-of-

Map, the

required

although

a

street

greater width

and paving widths of
9.
6870, the way
right-ofStreet
Map.
City's adopted
Right-ofWay

the

designated

on

the

adopted

Street

Right-ofWay

be the minimum width shown for its type in EC Table 9.
6870,
be required based on adopted plans and policies, adopted Design

width
can

not

on

must

Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways, or other
factors, which in the judgment of the planning and public works director necessitate a greater street
width.
As staff

explain, Greenleaf Avenue is classified as a Local Access Road and is under Lane
County jurisdiction. It is not identified on the adopted Street Classification Map but functions as
a low volume residential street. It has an existing 50foot way
with 34 feet of paving.
right-ofWith the exception of street lights and paving width, Greenleaf Avenue has not been improved to
City standards and is lacking curb and gutter, setback sidewalks, and street trees. However, no
additional rightor special setback is required for the existing segment Greenleaf Avenue
way
ofbecause the existing 50foot way
exceeds the minimum required width of 45feet
right-offor the
required for local streets and there is adequate room in the existing way
right-of-
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of curb and gutter, setback sidewalks and street trees. In addition, Greenleaf Avenue
terminates at the west boundary of the subject site and there would be no additional way
right-of-

placement

width that could be obtained

benefit

or

along

portion of the length of this street, nor
impact from the proposed subdivision.

any

need associated with traffic

any functional

The staff report further explains that Rome Lane is also not identified on the City's adopted
Street Classification Map. Rome Lane is under Lane County Jurisdiction and is classified as

a

Local Access Road The minimum

paving width for any public street is 20 feet. Currently Rome
Lane has 25 feet of way
with a paving width of 18 feet. No additional way
right-ofright-ofproposed or required in Rome Lane because there would be no
functional benefit associated with traffic impact from the proposed development to a wider rightofway along the small segment (15 feet)fronting the subject property at its southwest corner.
However, as discussed below under EC 9.
6750, an additional special setback is warranted in
order to ensure the required 20foot paving requirement can be completed as such time as
warrant
those
impacts
improvements.
dedication

or

Finally, the

improvements

are

staff report

explains that Sandra Lane is also not identified on the City's adopted
Street Classification Map and is also under Lane County Jurisdiction and classified as a local
access road, with a required minimum paving width of 20 feet. Currently Sandra Lane has 45
feet of way
with a paving width of 32 feet. No additional way
dedication, nor
right-ofright-ofare
or
because
Sandra
Lane
terminates
at
the
west boundary of
improvements,
proposed required
the subject site and there would be no additional way
width that could be obtained along
right-ofof
the
of
this
nor
functional
benefit
or need associated with traffic
street,
any portion
length
any
impact from the proposed subdivision.
At the

public hearing, testimony from residents of Greenleaf Avenue expressed concern
regarding the lack of improvements to that street, and that, because it is not improved to city
standards, additional traffic generated by the proposed subdivision would create traffic hazards.
They also expressed concern that if improvements were required in the future, they would be
unduly financially impacted.
As stated

above, no additional dedication

improvements are warranted by the proposed 12-lot
subdivision. Because of the low number of trips generated by the proposed subdivision, no traffic
impact analysis is required. At such as public improvements are proposed and completed for any
of the city streets adjoining the proposed subdivision, the cost of those improvements would be
apportioned according to city standards.
EC 9.
6873

Slope

or

Easements

Finding: This standard applies only to applications that propose public
public streets are proposed, this standard is inapplicable.
EC 9.
6875 Private Street

Design

streets. Because no

Standards

Finding:As discussed above, the applicant proposes a private street (Avian Way)to provide
access through the proposed subdivision. EC 9.
6875 requires private streets to be designed and
constructed in accordance with applicable requirements in the adopted Design Standards and
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Eugene Streets, Sidewalks, Bikeways and Accessways in the Eugene Arterial and
Collector Street Plan, which are more specifically identified in Section M.Private Streets and
Alleys (City Council Resolution No. 4608, Exhibit A,Page 39)in the Eugene Arterial and
Collector Street Plan. Under that Plan (Section M,Private Streets and Alleys)private streets are
required to comply with the standards for public streets with respect to intersection
configuration, minimum centerline radius length, grade, sight distance, width, curb requirements,
sidewalks and street alignments relative to natural resource sites and waterrelated features.
Private sidewalks "must meet ADA requirements, which allows a minimum width of 3 feet,
provided that `passing space' is provided at reasonable intervals, not to exceed 200 feet."
Guidelines for

Public Works staff confirms that the

standards. As described

applicable
private street will
on

the

east

include

side of the

a

conceptually complies with
applicant's Site Plan, the proposed

street

Sheet L1.0 of the

21foot

foot sidewalk
paved section, with curbs on both sides and a 4to ensure compliance with all applicable standards, Public
following conditions:

street. In

Works staff recommend the

proposed private

on

order

The

applicant shall submit Private Joint Use Access and Utility Easement and
Maintenance Agreement (JAM).
The JAMwill include a description defining the area
the
and
will
also
street
of
private
identify permitted improvements, construction
expectations, rights of usage and maintenance responsibilities for the facilities in the
street. The JAM will be recorded concurrent with and crossreferenced on the final
plat.
Provisions for public emergency

access

easement

within the

be included in the proposed JAMwhich creates the private street
Public

These conditions

applicable design
c)EC

Emergency
are

Access Easement

warranted

to ensure

on a

that the

standard

private

street

private
or

shall either

be dedicated

as a

City form.

street as

proposed, satisfies

all

and construction standards.

9.
65400

through

EC 9.
6506 Public

Improvement

Standards.

EC 9.
6500 Easements.

Finding: EC
and

9.
6500 authorizes the

City to require

dedication of

easements

for

public

utilities

under certain circumstances. Public Works staff has not identified the need for any
additional public easements for stormwater or wastewater purposes on the subject property and,
access

therefore, no

easements are

EC 9.
6505

warranted under this standard.

Improvements - Specifications.

requires that all public improvements be designed and constructed in
adopted plans and policies, and procedures, standards, and specifications set
forth in EC Chapter 7. The subdivision, as proposed, conceptually can comply with the applicable
Chapter 7 requirements. To ensure compliance with the applicable standards, staff recommend the
following condition.
Finding: EC

9.
6505

accordance with
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A

Privately Engineered Public Improvement (PEPI)permit shall be issued,for the
construction ofpublic improvements. In lieu ofa PEPI permit, a bond or other
financial instrument guaranteeing the construction ofpublic improvements shall be
submitted by the applicant and accepted by the City Engineer.
6505 requires all developments to be served by and implement infrastructure
addition, EC 9.
improvements including water, sewage, streets, street trees, street lights, sidewalks, access ways,

In

and

stormwater

drainage.

Su]21y: EC 9.
l)
6505(requires that all developments be served by the EWEB water
Comments
EWEB (Attachment K to the city staff report)confirm the feasibility of
from
system.
providing water service to serve the proposed subdivision. To ensure compliance, staff
recommend the following condition of approval:
Water

The

applicant shall provide

guarantee, ensuring

water

documentation that EWEB has received a financial

will be provided to each lot in the plat.

Sewage: EC 9.
2)
6505( requires that all developments be served by the city's wastewater sewage
system and comply with the applicable provisions of Chapter 6. To comply with these

requirements, as explained in the staff report, each lot is required to
independent wastewater connection to the public system.
Public

the

subdivision is available via

have separate and

inch
separate 8-

public
mainlines,
proposed,
5 & Lot 12 would be provided by the extension of the public
wastewater service to Lots 1mainline within Greenleaf Avenue, and wastewater service to Lots 611 would be provided by
the extension of the public mainline within Sandra Lane. The PEPI permitting process will
ensure the extension of public services as proposed.
wastewater to
one

proposed

two

within Greenleaf Avenue and the other within Sandra Lane. As

Streets and

Alley,Sidewalks: EC 3)
9.
6505( and (4)requires that all streets and sidewalks
7
comply
Chapter specifications; and that sidewalks be located, designed and
constructed in accordance with the EC Chapter 7 Design Standards and Guidelines for Eugene
Streets, Sidewalks, Bikeways and Accessways, as well as standards and specifications adopted
pursuant to EC Chapter 7 and other adopted plans and policies.
with the EC

proposed, Avian Way must be designed and constructed in accordance with the applicable
Chapter 7 requirements for private streets, to be confirmed through the PEPI permitting process.

As

Bicycle

Paths and

Accessways: EC 5)
9.
6505( requires that

any

required bicycle paths

and

accessways be designed and constructed in accordance with the EC Chapter 7 Design Standards
and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways, as well as standards

and

specifications adopted pursuant to EC Chapter 7 and other adopted plans and policies As
discussed above in the findings regarding compliance with EC 9.
6835, no bicycle paths or
accessways are proposed or required for the proposed subdivision.

The staffrecommended conditions
6505.
of EC 9.

Subject

to

those
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d)EC

9.
6706

in Flood Plains

Development

through

EC 9.
6709

Special

Flood

Hazard Areas - Standards.

Finding: As explained in the staff report, the applicant's plans show that the property is located
within a Special Flood Hazard Area (SFHA),
which is defined by Federal Emergency
as
"
the
area
where
the National Flood Insurance Program's
Management Agency (FEMA)
NFIP's)
floodplain management regulations must be enforced and the area where the mandatory
purchase of flood insurance applies."Public Works staff confirms that the entirety of the subject
property is located within three Zones (Zone AE `Floodway ; Zone AE, and Zone XS)of the
flood insurance rate map (41039CF)
1128-produced by the (FEMA).

Development is allowed within the SFHA, subject to compliance with the applicable
development standards, which are reviewed during the building and PEPI permit process. To
ensure compliance during the building permit process, the boundaries of the SFHA must be
clearly delineated and the base flood elevation (BFE)must be determined. Accordingly, the staff
recommend the following conditions of approval:
The

applicant shall submit for City review and approval two paper copies of the final
plat, stamped by a certified engineer, that include the following:
d) A delineation of the Special Flood Hazard Area (SFHA)boundaries and the
community number, map/panel number, and effective date of the appropriate
Flood Insurance Rate Map (FIRM).
e) A note indicating the Base Flood Elevation (BFE)for each lot. If one BFE is used
for the entire development, it must be the most conservative.
f)A narrative, dated and stamped by the engineer (or licensed surveyor)explaining
the methodology used to determine the BFE.
The final plat shall include

a

note

stating

which lots

are

within the

Special Flood

Hazard Area (SFHA)and the BFE for those lots.

These conditions

proposed

are

subdivision

warranted

complies

to ensure

compliance

6706. As
with EC 9.

conditioned, the

with this standard.

e)EC 6)
9.
6710( Geological

and Geotechnical

Analysis.

6710 for property included in the
9.
6710(exempts compliance with EC 9.
f)
Finding: EC 3)(
City's Goal 5 inventory. The subject property is within the city's adopted Goal 5 inventory, and
therefore is exempt from compliance. Nevertheless, the applicant submitted a report titled
Geotechnical Analysis for Need Housing Development Bird Haven Project by Ronald J. Derrick,
G.E. of Branch Engineering Incorporated. The report indicates that the proposed
PE.,
subdivision will not be impacted by existing or potential slope instability, seeps or springs,
shallow bedrock, variations in soil types, or a combination of these conditions, consistent with
EC 6).
9.
6710(

EC
f)

9.
6730 Pedestrian Circulation OnSite.

Finding: The on-site pedestrian circulation standards of EC
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residential

development and therefore, are inapplicable
g)EC

9.
6735 Public Access

1)Except

otherwise

as

public

or

provided
or

use

proposed

in this land

altered

having
approved

access

easement of record

land

the

subdivision.

Required.

structure shall be erected

street

to

to

a

except

public

use

on a

street

code, no building

or

lot

fronting or abutting on a
private street or
provisions contained in this

over a

in accordance with

code.

2)Access

from

a

public

street to

a

development

site shall be located in

accordance with EC 7.
420 Access Connections - Location. If

development
development site's peak hour trip generation by less than
50%
and will generate less than 20 additional peak hour trips,the
development site's existing access connections are exempt from this standard.
a

will increase the

Finding: All of the 12 proposed subdivision lots will have access to a private street approved
through this subdivision process, in compliance with this standard. The applicable provisions of EC
7.
420 will be implemented through the building permit process.
h)EC

9.
6750

Special

Setback Standards.

special setback standards to ensure public right of way widths are
design and construction standards in Chapter 7.As discussed
in
6805 and EC 9.
above, findings of compliance with EC 9.
6870, Greenleaf Avenue and Sandra
Lane comply with applicable way
width
right-ofrequirements and, therefore, no special setbacks
are required for those streets. However, the minimum way
width for Rome Lane, which
right-ofis a local access lane, is 40 feet 20
(
feet on either side of the centerline.)Currently Rome Lane
a
has 25 feet of way
with
right-ofpaving width of 18 feet. Rome Lane has not been constructed
to City standards and is lacking paving width, curb and gutter, setback sidewalk street trees,
storm drainage and street lights. As discussed above, there would be no functional benefit
associated with traffic impact from the proposed development to a wider way
right-ofalong the
small segment (15 feet)fronting the subject property at its southwest corner. However, in order
to ensure public right of way widths are sufficient to meet the standards in Chapter 7 when future
development may warrant those improvements, staff recommend the following condition in
order to ensure Rome Lane can comply with the special setback standards:
Finding: EC
sufficient to

9.
6750 includes

ensure

to meet

A

the

special setback line shall
centerline ofRome Lane.

This condition is warranted
EC
i)

9.
6775

be shown

to ensure

on

the final plat

compliance

Underground

a

distance

of20 feet eastfrom

the

6750.
with EC 9.

Utilities.

6775 requires that, in most instances, all new utilities be placed underground. As
Finding: EC 9.
depicted on the site plan (and specified in Note 14 of the site plan),the applicant proposes to
place all new utilities underground. As stated by the applicant, all on site utilities will be placed
underground consistent with this standard. However, Note 11 states that "Overhead utility lines
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To
may consist of power, telephone, and cable TV."

clarify that Note 11 applies only to existing
overhead lines, which are exempt from this requirement, staff have recommended that, in the
final plans Note 11 be amended with the following condition:
Note 11 shall be amended
overhead utility lines may

This condition is warranted to

0)EC

clarify

the

applicant's final site plans to state, "Existing
consist ofpower, telephone, and cable TV"
on

and

ensure

compliance

with EC 9.
6775.

9.
6780 Vision Clearance Area.

Finding: As explained in the staff report, these standards apply to Lots 6-7 and Lot 11 at the
proposed private street intersection. The applicant's site plan (Sheet L1.0)shows that these
intersections have the required vision clearance areas and are free from visual obstructions in
compliance with this standard.
k)EC

9.
6791

through

9.
6797

regarding

control for headwaters area, oil

operation

stormwater flood

control, quality, flow

control, source control, easements, and

and maintenance.

EC 9.
6791 Stormwater Flood Control.

Finding: As explained in the staff report, in order to protect lives and properties from flood and
drainage hazards, stormwater runoff from development sites must be discharged into existing
stormwater flood control facilities that have any of the following: the capacity to handle the
stormwater runoff, be retained or detained onsite; or be discharged into a new stormwater flood
control facility constructed by the applicant. Proposed and required stormwater flood control
facilities must be designed and constructed in compliance with code requirements.
To address the EC 9.
6791 Stormwater Flood Control

Anna

Backus, P.E. of KPFF

standard, the applicant submitted

Engineers. As

a

report

in the report, the

prepared by
Consulting
explained
to
treat
stormwater
and
retain
all
ons
ite.
Runoff
from the private street and
proposes
applicant
the shared driveway for Lots 1-2 will be treated and disposed of in "private infiltration rain
gardens"located on the within the private street loop. Roof runoff from each of the lots is
proposed to be treated and disposed of in private infiltration facilities. The report shows that the
site is mapped as a part of hydrologic soil group A,on which the type of infiltration system
proposed by the applicant is specifically allowed under the City of Eugene Storm Water
2.
2.
Management Manual (Sections 2.1 & 2).
The

6791
proposed private facilities demonstrate conceptual compliance with the EC 9.
standards, subject to a more detailed review for compliance with applicable standards during
PEPI and building permit reviews.

EC 9.
6792 Stormwater

the

Quality.

Finding: The proposed subdivision is subject to the standards at EC 3)(
g),
9.
6792(and (ec)
to
land
use
that
construction
of
a
street
or
shared
apply
applications
propose
private
driveway. These applicable provisions require that infiltration or filtration water quality facilities

which
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treating a private street can be sized to include the stormwater runoff from the dwelling lots or
parcels adjoining the private street; that the selected facilities be able to treat all stormwater
runoff from new or replaced impervious surface areas that will result from the water quality
design storm; and that stormwater quality facilities be sited, designed and constructed according
to the water quality provisions and the facility design requirements in the city's Stormwater
Management Manual.
As discussed in the staff report, the storm drainage report prepared by Anna Backus
demonstrates the feasibility of the applicant's proposed facilities to comply with these standards.
All lots in the
at

the time

proposed subdivision must verify compliance
of the building permit applications.
EC 9.
6793

through

with

applicable

EC 9.
6792 standards

9.
6796.

6793 through EC 9.
6796 are not applicable to the proposed subdivision because
Finding: EC 9.
is
located
at
less
than 500 feet in elevation, does not drain to a headwaters
subject property
facility, does not generate high concentrations of oil and grease and does not include any specific
9.
6795(
pollutants identified in EC 2).

the

EC 9.
6797 Stormwater

Operation

and Maintenance.

6797 requires that all stormwater facilities constructed within the subdivision be
Finding: EC 9.
operated and maintained in accordance with EC Chapters 6 and 7, and the Stormwater
Management Manual. As described in the applicant's narrative and report, the stormwater
facilities will be privately operated, in accordance with the applicable requirements.

EC 4):
9.
8520( The proposed subdivision will not
on

proposed

lots to be inconsistent with

any existing improvements
standards in this land use code.

cause

applicable

in the staff report, the

applicant's the site plan locates the proposed lot
through
existing house (at 260 Greenleaf),which is indicated to
remain. The same house would be only 9 feet, 11 inches from the proposed front lot line on Lot
4.Additionally, the proposed lot line between Lots 2 and 3 would be located through the existing
accessory barn (also indicated to remain).The same barn will only be 5 feet, 1 inch from the
2750, the required front yard setback in R-1 is 10 feet.
proposed front lot line. Under EC Table 9.
Finding: As explained

line between Lots 3 and 4

To

the

ensure

the

existing improvements remain in compliance with the applicable standards,
requested the following conditions of approval:

that the

applicant

has

approval, the applicant shall provide documentation that the
existing
Greenleaf Avenue)and associated accessory structure (Barn)
have been removed; or, the applicant shall submit a deed restriction that holds
proposed Lots 2, 3, and 4 under common ownership (as one development site)until
Prior to final plat

house (260

the house and accessory structure have been removed.
Prior to final plat
to

ensure

approval, the applicant shall amend the

road and lot

configuration

that at least 10' of setback is established between the front lot line and the
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existing dwelling (260 Greenleafi to remain; or, the applicant shall provide
documentation that the existing house (260 GreenleafAvenue) has been removed.

approval, the applicant shall provide documentation the
unenclosed shed structure at the southwest corner of the "Barn"shown on the survey
and Site Plan has been removedfrom the barn structure to ensure that at minimum of
a 10' of setback is established between the road and the barn; or, the applicant shall
provide documentation that the "Barn"has been removed.
Prior to final plat

These conditions

are

necessary and warranted to

EC 5):
9.
8520( There shall be
site that meet

or

ensure

compliance

proposed grading
20%
slope.

exceed

no

on

with this criterion.

portions

of the

development

Finding: The subject property contains slopes exceeding 20%
along the banks on the easting
of
the
As
the
includes
a
portion
property.
proposed,
application
wrought iron fence to be
9.The proposed wrought iron
installed on the property line of the Tract A where it abuts Lots 1fence is proposed within areas containing slopes exceeding 20%.
To ensure compliance with this
criterion, the applicant proposes, and the staff recommend, the following condition of approval:
The following shall be included

grading will occur
any slopes
plan depicts containing slopes equal to or greater
than 20%.
The applicant shall clearly identify all areas on the tentative site plans that
meet or exceed 20%
slopes.
as a

note

on

the final site plans: No
"

that the tentative site

on

To the extent this

proposed condition is based on the tentative site plans, this condition must also
clarify
plans clearly identify all areas that the tentative site plan depicted as
or greater slopes. As conditioned, the proposed subdivision satisfies this criterion.
including 20%
that the final site

EC 6):
9.
8520( The proposed subdivision

systems through compliance

a)Provision

with the

provides
following:

safe and

adequate transportation

of

pedestrian, bicycle and transit circulation among buildings
located within the development site, as well as to adjacent and nearby residential
areas, transit stops, neighborhood activity centers, office parks, and industrial
parks,provided the city makes findings to demonstrate consistency with
constitutional requirements. "Nearby"means uses within 1/4 mile that can
reasonably be expected to be used by pedestrians, and uses within 2 miles that
can reasonably be expected to be used by bicyclists.
Finding: As discussed above, circulation
that

connects

front

Greenleaf Avenue

to

to the site is provided by private street, Avian Way,
the intersection of Rome Lane and Sandra Lane. All lots

Way."As discussed above, the applicant has submitted a Street Connectivity
Study that establishes the proposed subdivision can provide safe and adequate transportation
systems, as required under this criterion.
on

Avian

b)The

street

traffic onto

layout

more

of the

than
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lots

or

when the

local street

as

sum

the

of proposed subdivision lots and the

single

Finding: The State Land Use Board
to needed housing applications.

means

of

of

ingress

the subdivision will preserve

lots

city's acknowledged Goal
existing natural resources by compliance
on

utilizing

a

and egress exceeds 19.

has determined that this criterion is

Appeals

EC 7):
9.
8520( For areas not included

existing

the

inapplicable

5

inventory,

with all of the

following:
a)The proposal complies

with EC 9.
6880

through

EC 9.
6885 Tree Preservation

and Removal Standards.

b)Natural

resource areas

designated

on

the

comprehensive plan diagram

as

Natural Resource.

Finding: The subject property
contains

a

Goal 5 conservation

is zoned with
area.

Paper, which is

The

a /WR

overlay

applicant's

because

a

site is also shown

of the property
the Scenic Sites

portion
on

"
Working
adopted
part of the City's Goal 5 inventory, as an area of Prominent
and Plentiful Vegetation."Because the subject property is included in the City's acknowledged
Goal 5

inventory, this

as

criterion is

inapplicable

to

this

application.

However, while acknowledging that EC 7)
9.
8520( does not apply, the applicant has requested
the
Official
determine
that
the
that, "
Hearings
provisions of EC 7)
9.
8520( exhaust the applicant's

responsibilities for compliance with the City tree removal standards in either Chapter 9 or
Chapter 6 of the code, and furthermore, that because this site is on the Goal 5 inventory, no
separate application to authorize tree removal review is necessary."
7)
9.
8520( does not apply to property within the city's acknowledged Goal 5 inventory.
Accordingly, the hearings official has no authority determine that this provision can nonetheless
be applied to "exhaust"the applicant's obligations regarding tree removal. Such a finding would
9.
8520( The applicant's requested determination by
essentially amend to the provisions of EC 7).
the hearing official is beyond the scope of the hearing official's authority.
EC

The

applicant argues that its request for a declaration that EC 7)
9.
8520( exhausts its obligations
regarding tree preservation is consistent with the hearings official's determination in a Braewood
Hills Subdivision decision where, in response to surroundings residents' concern that the
proposed development would result in the loss of valuable trees on the property, the hearings
official noted that the property is included in the city's Goal 5 inventory, and those resources are
regulated and protected through the requirements and limitations of that inventory. That remains
the case here. However, that finding is not a finding that EC 7)
9.
8520( exhausts the applicant's
in
obligations regarding tree preservation. Rather, as this case, the Braewood Hills subdivision
approval includes the express finding that EC 7)
9.
8520( is not applicable to the applicant's
request.
EC 8):
9.
8520( On R-1 zoned

property, if the subdivision results in

a

lot

greater than

13,500 square feet in size based on EC 5)(
9.
2
b),
761(the application shall indicate the
location of lot lines and other details of layout that show future division may be
made without

violating

the

requirements

of this land

Official Decision (ST WG
194/
194
) of3151
Page
143
Batch

Hearings
CA
22-1 Testimony

use

code and without

24

Page 139 of 149

EXHIBIT D
Page 25 of 29
interfering

with the

orderly

accessways. Any restriction
accessway locations shall be

extension of

adjacent streets, bicycle paths, and
of buildings within future street, bicycle path,and
made a matter of record in the tentative plan approval.

9.
8520( Lots 3-9 are greater than
Finding: As described above in findings regarding EC 3),
13,500 square feet. EC 5)(
9.
d)
2761(provides an exception to the requirement in EC 5)(
9.
2
b)
761(
to enable protection of natural features. As discussed above, Lots
location
of
lot
lines
regarding
39 are conditioned to ensure the protection of natural features and, accordingly, satisfy the
requirements for an exception to this standard
EC 9.
9):
8520( The subdivision
addressed in the

complies with development standards explicitly
is granted adjustments thereto pursuant to the

application
8015
provisions beginning at EC 9.
or

of this land

Finding: As proposed, the subdivision complies
addressed in the application.
EC 9.
10):
8520(Where all

with the

use

code.

development

standards

explicitly

portion of a development site is within the South Hills
elevation, the proposed development shall have received
Study
initial approval through the Planned Unit Development process. Where all or a
portion of the development site is within the South Hills Study and is between 500
feet and 701 feet, and the development site is at least 4 acres with areas of the
the proposal shall have
development site containing slopes that exceed 20%,
received initial approval through the Planned Unit Development process.
or a

and above 700 feet in

Finding: This criterion does
within the South Hills Study
Tentative Subdivision

conditions of
subdivision

Request

approval, the

approval

apply because no portion of the proposed subdivision
area, nor is any portion above an elevation of 500 feet.
not

Conclusion: Subject to

requested

compliance with the identified
applicable needed housing

subdivision satisfies all

criteria.

2.Willamette

Greenway

Permit

Approval of a Willamette Greenway Permit must be based
Greenway Permit criteria in EC 1).
9.
8815(
The

applicant asserts

is located

that the Willamette

on

compliance

with the Willamette

Greenway Permit approval criteria

be

applied to
conjunction with a
Housing criteria.
to ORS 197.303 (the
cannot

this property because the Willamette Greenway Permit application is filed in
subdivision application, which the applicant has submitted under the Needed
The

applicant argues that the Willamette Greenway Permit is "subordinate
housing statue) and that because the Willamette Greenway Permit criteria
objective",they cannot be applied.

needed
and

are

not "
clear

The

City Attorney's response to the applicant's argument articulates well the conflict between
city's obligations under the "needed housing" statute and its obligations under Goal 15.
Under the needed housing statute, the city must provide a process that provides for exclusively

the
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clear and

objective criteria"for applications for needed housing. Goal 15, and its implementing
statute and rules (ORS 390.314 and OAR 0005)
660015-mandate that the city provide specific
to
their
Goal
15
ordinances, which,by their terms, are subjective. As the
language
implement
t]
he newly competing requirements of ORS 390.314 and Goal
City Attorney's office explains "[
15 on one hand, and ORS 4)
197.307(on the other, have created a legal conundrum for cities with
land located within the Greenway. Eugene simply cannot draft clear and objective approval
criteria that also comply with the subjective requirements of the Greenway laws (i.
best
e.,
"
as
maximum
and
"
the
greatest possible degree".)
possible," "
possible,"
Consequently,
City
Attorney's office correctly explains, The
"
question for the Hearings Official is simply: in this
situation, where a local government is required to comply with two competing and irreconcilable
state law directives, which directive should take precedence on lands within the Greenway?"
For the

by the City Attorney (and as the Planning Commission previously
approving a Willamette Greenway permit for the Lombard Apartments
SR
the hearings official agrees that the requirements
18-3,ARA 18-8)),
application (WG 18-3,
of ORS 390.314 and Goal 15 take precedence over the requirements of ORS 4)
197.307(on lands
within the Greenway because the requirements of ORS 390.314 and Goal 15 are more specific
than the requirements of ORS 4).
197.307(Any development in the Willamette Greenway of
whether
associated
regardless
any
development is processed under the `needed housing'
ordinance, must satisfy the Willamette Greenway permit criteria.
reasons

articulated

determined in its decision

While

disputing its applicability, the applicant's narrative does include a description of how the
proposed development satisfies the following applicable Willamette Greenway permit criteria.
EC 1):
9.
8815( To the greatest

degree possible, the intensification, change of use, or
possible landscaped area, open space, or
provide
development
vegetation between the activity and the river.
the maximum

will

Finding: As described in the staff report, the subject property is approximately 220 feet, at its
closest point, from the Willamette River. City owned property is located between the subject
property and the Willamette River, which includes undeveloped park land, the West Bank Path,
and Greenleaf Pond.
The

applicant states that the proposed lower density and large lots will allow for more green
space and fewer dwellings. In this case, the applicant is proposing a density well below the
maximum density allowed on the subject property. The applicant has requested an exception to
the maximum lot size standard to enable the protection of natural resources by having larger lots
to provide more green space and landscaped areas. Additionally, the applicant states that it
intends to keep all improvements to the west of the Public Utility Easement, with the exception
of the wrought iron fence along the eastern boundary of Tract A.The applicant's proposal
satisfies this criterion.
EC 2):
9.
8815( To the greatest
will be

provided along

the

possible degree, necessary and adequate public
river by appropriate legal means.

access

Finding: As noted above, City owned land lies between the subject property the Willamette
River and the subject property is 220 feet from the river at its closest point. This Cityowned land
contains the West Bank Path, which provides adequate public access along the river. There are
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connections

the West Bank Path from

to

South. Future residents of the
access

proposed

the West Bank Path via

Merry

Merry

Lane to the North and Hillcrest Drive to the

subdivision will have

to

45 miles (2,
travel 0.
400

Lane and 0.
63 miles (3,
300

feet)for

access

feet)to

via E Hillcrest

Drive. The

existing path system provides runs along the river from Springfield to the Beltline
Highway,providing access along the Willamette River, providing adequate public access.
EC 3):
9.
8815( The intensification, change of use, or development will conform with
applicable Willamette Greenway policies as set forth in the Metro Plan.

Finding: The applicant states that none of the policies in the Metro Plan are applicable to the
request as the proposed development is not directly adjacent to the river where scenic or natural
resources could be affected. Staff, however, following policy relevant to this application:

Policy D.5:New development that locates along river corridors and waterways shall be
limited to uses that are compatible with the natural, scenic, and environmental qualities
of those water features.
The

requested

Willamette River

Greenway permit would facilitate development of single-family
underlying R-1 zone, and consistent with the Metro

residential uses, which is allowed in the
Plan.

EC 9.
4):
8815( In areas subject to the Willakenzie Area

change of use, or
considerations.

development

will conform with that

Plan, the intensification,
plan's use management

Finding: This criterion is not applicable because the subject property is
boundary of the Willakenzie Area Plan.

not

located within the

EC 9.
5):
8815( In areas not covered

intensification, change of use, or
applicable standards:

a)Establishment

by subsection (4)of this section, the
development shall conform with the following

of

adequate setback lines to keep structures separated from
protect, maintain,preserve, and enhance the natural,
scenic, historic, and recreational qualities of the Willamette Greenway. Setback
lines need not apply to water related or water dependent activities as defined in
66015the Oregon Statewide Planning Goals and Guidelines (OAR 000
et seq.).

the Willamette River to

Finding: Cityowned property is located between the subject property and the Willamette River,
undeveloped park land, the West Bank Path, and Greenleaf Pond. Applicable
WR setbacks provide a separation of development and the Willamette River to protect,
maintain, preserve and enhance the Willamette, in compliance with this standard.
which includes

b)Protection of significant fish and wildlife habitats as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper. Sites
subsequently determined to be significant by the Oregon Department of Fish
and Wildlife shall also be protected.
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Finding: The subject property

is not identified

Natural Assets and Constraints

c)Protection

as a

fish and wildlife habitat in the Metro Plan

Working Paper, and, therefore, this

standard is

not

applicable.

and enhancement of the natural

Willamette River to the maximum extent

vegetative fringe along
practicable.

the

Finding: The applicant does not propose any development that would impact the natural
vegetative fringe along the River. City owned property is located between the subject property
and the Willamette River, which includes undeveloped park land, the West Bank Path, and
Greenleaf Pond. This area provides a natural vegetative fringe along the river, in compliance
with this criterion.

d)Preservation of scenic qualities and viewpoints as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper.

applicable because, although this area is inventoried in the Metro
"
and plentiful
Working Paper as being an area of prominent
not included in areas of scenic qualities or viewpoints.

Finding: This standard is

not

Plan Natural Assets and Constraints

vegetation,"it is

e)Maintenance of public safety and protection of public and private property,
especially from vandalism and trespass in both rural and urban areas to the
maximum extent practicable.
Finding: Maintenance of public safety and protection of public
subject property is consistent with service through the City.

and

private property

for the

f)
Compatibility of aggregate extraction with the purposes of the Willamette
Greenway and when economically feasible, applicable sections of state law
pertaining to Reclamation of Mining Lands (ORS Chapter 517)and Removal of
Material; Filling (ORS Chapter 541)designed to minimize adverse effects to
water quality,fish and wildlife,vegetation, bank stabilization, stream flow,
visual quality, noise, safety, and to guarantee necessary reclamation.
River

Finding: This standard does not apply because the applicant does
in subsection EC 5)(
9.
8815(
f).
g)Compatibility

with recreational lands

not propose any

activity

listed

devoted to

metropolitan
parks or open space and owned and controlled by a
general purpose government and regulation of such lands so that their use will
not interfere with adjacent uses.
recreational

currently

needs, used for

Finding: The applicant does not propose any development that would
be in compatible with recreational lands.

interfere with

adjacent

uses or

EC 6):
9.
8815( When site review
be consistent with the

Finding: This criterion does

approval is required, the proposed development
applicable site review criteria.

not
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for which site review is

required.

EC 7):
9.
8815( The proposal

complies with all applicable standards explicitly
application. An approved adjustment to a standard pursuant to
8015 of this land use code constitutes compliance with
provisions beginning at EC 9.
addressed in the

the standard.

Finding: The Willamette Greenway permit application complies with all applicable standards
addressed in that application.
Willamette

application

Greenway
satisfies all

Permit Conclusion: The

applicable

criteria for

requested Willamette Greenway permit
approval for a Willamette Greenway permit.

DECISION

Based

analysis and findings, and subject to the conditions noted above, the hearings
APPROVES the applications for the Bird Haven Subdivision and the Willamette Greenway

on

official

the above

permit.

Virginia Gustafson
Hearings Official
Dated this 14th
Mailed this

Lucker

day November, 2019.
day of November, 2019.

SEE NOTICE OF HEARINGS OFFICIAL DECISION FOR STATEMENT OF APPEAL
RIGHTS
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From:
To:
Subject:
Date:

[EXTERNAL

Jen Kirkwood
*Eugene Mayor, City Council, and City Manager
Save the Greenway
Saturday, March 5, 2022 1:39:19 PM

]

City of Eugene,
Please listen to citizens who’ve lived here for decades when we say Stop the Greenway destruction. I’m appalled at
what this once nice city (where I am an educator of 20 years for 4J) is allowing on our parkland. You are developing
place for Our children to have in the future. I am planning to move to Ashland because this city has sold out to
developers. Shame on you City planners for allowing developers to destroy our greenway. You are not being
transparent about this destruction either. I’m glad I got to see the real plans. As a former resident of the Owosso
neighborhood I’m saddened to think what you will develop in our natural green spaces.
Be prepared for a fight! Some of us are not okay with this. You need to respect our Greenway Boundaries as the
stand!
Thank you
A concerned citizen of this once fair city.
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From:
To:
Cc:
Subject:
Date:

GEPPER Jeffrey A
Julie Hulme
CEPDDGREENWAYTESTIMONY
RE: Same testimony, different format
Friday, March 4, 2022 3:08:59 PM

Thanks Julie, both work. Since they’re identical, I will just include one of them.
Thanks for attending last night.
Cheers.
Jeff Gepper
Senior Planner (he/him)
City of Eugene | Planning & Development
jgepper@eugene-or.gov
541.682.5282
Messages to and from this e-mail address may be available to the public under Oregon Public Records Law.

From: Julie Hulme <jhulme3@gmail.com>
Sent: Friday, March 4, 2022 3:03 PM
To: GEPPER Jeffrey A <jgepper@eugene-or.gov>
Subject: Same testimony, different format
[EXTERNAL ⚠]

Hi, Jeff! It occurred to me that you may prefer my testimony in email form, so here it is againthanks, Julie

To: Eugene Planning Commissioners, Eugene City Councilors, Eugene
Planning Department staff, & Mayor Vinis.
Subject: Willamette River Greenway Code Amendments
From: Julie Hulme, jhulme3@gmail.com, 455-½ River Rd., Eugene.
Dear Planning Commissioners, City Councilors, Staff, & Mayor,
     As a community member who has lived in the Willamette River Greenway
for 38 years and worked in a multitude of ways to protect it for future
generations, I am writing to express some of my hopes and concerns with the
proposed WRG code amendments.
My hopes include:
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·      A comprehensive, collaborative plan to protect this precious resource,
including code with “clear & objective standards” to end the long history
of having legitimate concerns ruled subjective due to the current
language in Goal 15 seeking to limit intensification of development
within the WRG. Despite the intent of the goal and current Eugene code
to conserve, enhance, and maintain natural, scenic, historical, and
recreational qualities to “the greatest extent possible,” rulings
consistently went in favor of the developers.
·      Establish the WRG as a Special Area Zone when considering
compliance with HB 2001 (Middle Housing).
·      Incentivize current planned development to plant native landscapes
including code standards for tree canopy coverage and the retention of
mature trees already on site by incorporating them into the site plan
design. Stormwater treatment and limiting impervious surfaces should be
scrutinized due to proximity to the river.
·      Severely minimize the granting of adjustments to developers during
permitting process.
·      Incentivize context-sensitive design elements for allowable
development plans in the WRG.
My concerns include:
·      Many of the setback lines proposed are inadequate. Vegetative cover,
slope, soil type, flood plain category, and current use should be carefully
surveyed before creating a “one size fits all” standard.
·      Conflicting elements of Eugene’s implementation of HB 2001
(Middle Housing) and proposed WRG code amendments (such as
parking standards).
·      Allowing a 2-track system (Types II & III) for development limits the
ability of the community to engage in the process –education,
collaboration, discussion, debate, and engagement are all hallmarks of a
healthy democracy that take time and energy. Streamlining the process
benefits understaffed, overworked departments and is a fast, convenient
system for developers but does not ultimately benefit our community.
Quite frankly, it verges on violating statewide Goal 1.
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     In closing, I would like to acknowledge that Eugene is in a unique and
crucial position to impact the future of Oregon. We are the first city to tackle
the daunting task of creating clear & objective code standards for the treasured
Willamette River Greenway. Undoubtedly, dozens of other communities will
be using our work as a template for their own WRG lands. We need to take the
time to get it right, not only for our community but for the Willamette River
itself, non-human species dependent on the river, and future generations of
Oregonians. Please uncouple this important work from the deadlines and
timelines of the HB 2001. We need time to investigate best practices and utilize
multi-disciplinary science to craft code – the health & well-being of our
community and the river depends on it.
     Thank you for your consideration                                                                           Sincerely, Julie Hulme
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