AGENDA
Phone: 541-682-5377
https://www.eugene-or.gov/406/Hearings-Official

Meeting Location:
Sloat Room
Atrium Building
99 W. 10th Avenue
Eugene, OR 97401

The Eugene Hearings Official welcomes your interest in these agenda items. Feel free
to come and go as you please at any of the meetings. This meeting location is
wheelchair-accessible. For the hearing impaired, FM assistive-listening devices are
available, or an interpreter can be provided with 48 hours’ notice. To arrange for these
services, contact the Planning Division: (541)682-5481.
WEDNESDAY, JANUARY 22, 2020 – 5:00 p.m.
I.

II.

Public Hearing: Ferrell, Wayne and Beverly (WG 19-7)
Request:

Willamette Greenway permit for residential development of
two undeveloped lots

Owner/Applicant:

Wayne and Beverly Ferrell

Representatives:

Willard Dixon, Willard Dixon Architect

Assessor’s Map/Tax Lot:

17-04-25-13 / 02200 & 02300

Address/Location:

Thomason Lane, east of River Road

Lead City Staff:

Jeff Gepper, Assistant Planner
Telephone: (541) 682-5282, jgepper@eugene-or.gov

Public Hearing: Central Bark (CU 19-2/ ARA 19-22)
Request:

Conditional Use Permit for a doggy daycare (kennel), and
Adjustments Review for adjustments to perimeter landscaping
and site access.

Owner:

Kyle Bressler

Applicant:

Monika Janczuk and James Strauss, Central Bark

Assessor’s Map/Tax Lot:

17-04-35-14/ 02601

Address/Location:

750 McKinley Street

Lead City Staff:

Althea Sullivan, Assistant Planner
Telephone: (541) 682-5485, ASullivan@eugene-or.gov

III. Public Hearing: Public Hearing: Rest Haven Cemetery (CU 18-3)
Request:

Approval of a Conditional Use Permit (CUP) approval for
existing Rest-Haven Memorial Park cemetery to include burial
plots, office building, columbaria/mausolea, chapel, soil
reclamation, caretaker residence, crematorium/maintenance
shop, and related infrastructure and vehicle use areas as well
as proposed mausolea chapel, columbarium and mausoleum
expansions and related improvements.

Owner/Applicant:

Rest Haven Memorial Park

Representatives:

Aaron Noteboom, Noteboom Law LLC

Assessor’s Map/Tax Lot:

18-03-07-43 / 00300 & 18-03-18-00 / 02100

Address/Location:

3900 Willamette Street

Lead City Staff:

Rodney Bohner, Assistant Planner
Telephone: (541) 682-5437, rbohner@eugene-or.gov

Public Hearing Format
1. Staff introduction/presentation
2. Public testimony from applicant and others in support of application.
3. Comments or questions from interested persons who neither are proponents nor
opponents of the proposal.
4. Public testimony from those in opposition to application.
5. Staff response to testimony.
6. Questions from Hearings Official.
7. Rebuttal testimony from applicant.
8. Closing of public hearing.
The Hearings Official will not make a decision at this hearing. The Eugene Code
requires that a written decision must be made within 15 days of close of the public
comment period. To be notified of the Hearings Official’s decision, fill out a request
form at the public hearing or contact the lead City staff as noted above. The decision
will also be posted at https://www.eugene-or.gov/406/Hearings-Official.

Ph.: (541) 682-5877
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Atrium Building
99 West 10th Avenue
Eugene, Oregon 97401
Phone: 541-682-5377
Fax: 541-682-5572
www.eugene-or.gov/planning

WILLAMETTE GREENWAY PERMIT STAFF REPORT
Name (File Number):
Ferrell, Wayne & Beverly (WG-19-7)
Applicant’s Representative:
Willard C. Dixon Architect
Applicant/Owner:
Wayne and Beverly Ferrell
Applicant’s Request:
Willamette Greenway Permit for future residential development of two vacant lots in
accordance with the R-1 Low Density Residential zone.
Subject Property:
Assessor’s Map/Tax Lot:
Zoning:
Size:
Location:

17-04-25-13 / 02200 & 02300
R-1, Low Density Residential
Approximately 0.4 acres (0.2 acres per lot)
Thomason Lane, East of River Road

Relevant Dates:
Application submitted on December 12, 2019; application deemed complete on December 12,
2019; public hearing scheduled for January 22, 2020.
Lead City Staff:
Jeff Gepper, Assistant Planner, Eugene Planning Division, Phone: (541) 682-5282
Purpose of the Staff Report
Staff reports provide community members an opportunity to learn more about the land use
request and to review staff analysis of the application. Per Eugene Code (EC) 9.7320, staff
reports are available seven days prior to the public hearing. The staff report provides only
preliminary recommendations and information. The Hearings Official will also consider
additional public testimony and other materials presented at the public hearing before making
a decision on the application. The Hearings Official’s written decision on the application is
generally made within 15 days following close of the public record, following the public hearing
(see EC 9.7330). For reference, the applicable quasi-judicial hearing procedures are described at
EC 9.7065 through EC 9.7095.
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Eugene Hearings Official’s Role
The Eugene Hearings Official serves our community in a “quasi-judicial” (judge-like) role to
make decisions on individual land use applications in the context of Eugene’s Land Use Code.
The first step is a public hearing, during which the Hearings Official will have an opportunity to
hear from any interested parties who wish to provide testimony, including new evidence.
Following the hearing, the Hearings Official will consider the testimony and evidence before
making a decision. The Hearings Official’s written decision on the application is generally made
within 15 days following close of the public record, following the public hearing (see EC
9.7330). For reference, the quasi-judicial hearing procedures applicable to this request are
described at EC 9.7065 through EC 9.7095.
Staff Role
City of Eugene Planning staff will be present at the public hearing to assist the Hearings Official.
Staff may provide advice and recommendations based on their professional expertise and
familiarity with the application and record of materials to date; the Hearings Official may
choose whether or not to follow staff’s recommendations at his or her discretion.
Staff also serve as a contact for applicants, neighbors, and other interested parties. In this role,
staff often hear from the people who may be directly impacted by a particular project or
decision. When issues are raised, staff work to help people better understand how to frame an
issue in terms of the approval criteria. Staff listen carefully to all issues, seek to fully
understand the issues and impacts of land use applications, and attempt to provide the best
service possible to everyone involved. While all issues are important, staff also make every
effort to help our community understand that all land use decisions must be made based on
the approval criteria located in the Eugene Code and our community’s adopted plans and
policies.
Present Request
The applicant is requesting approval of a Willamette Greenway Permit to develop two existing
residential lots within the Willamette Greenway. Willamette Greenway Permit applications are
required for intensification of uses, changes in use, or developments within the boundaries of
the Willamette River Greenway, per EC 9.8805. Therefore, the future development of the lots in
accordance with the applicable standards of the R-1 Low Density Residential zone require a
Willamette Greenway Permit.
The subject property does not have an address because it is currently two undeveloped lots
(Tax Lots 02200 & 02300 of Assessor’s Map 17-04-25-13). The lots are located on the south side
of Thomason Lane, approximately 300 feet east of River Road, in the River Road Neighborhood.
The subject property is zoned R-1 Low Density Residential. The property is primarily surrounded
by single family development, except for the commercial development abutting the property to
the south. The lots are some of the only undeveloped sites left on the street. For a vicinity map
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of the subject property, please see Attachment A.
The applicant proposes to develop the lots in accordance with the R-1 zone’s standards. While
the applicant has submitted site plans for a proposed design, this is purely conceptual and only
illustrates one concept of future development. The conceptual design illustrates how each lot
could be developed with a single family residence and accompanying Accessory Dwelling Unit
(ADU). In this instance, the applicant has also depicted a shared driveway for the proposed
residences. Based on the conceptual design, the applicant intends to first develop a single
family residence on the eastern lot. At a future date this dwelling would become an ADU when
a primary residence is constructed on the lot. The applicant’s conceptual site plan can be seen
in Attachment B.
Additional details of the proposal, including conceptual building design, are included in the
applicant’s written statement and supporting documentation, all of which are included as part
of the public record and located in the application file for reference.
Procedure, Public Notice, and Agency Referrals
Pre-application Conference
Application Submitted
Application Complete
Public Notice (per EC 9.7315)
Public Hearing

October 17, 2019
December 12, 2019
December 12, 2019
December 19, 2019
January 22, 2020

Table 1: Relevant Application Dates

Public Notice: Public notice of this Willamette Greenway Permit application was provided in
accordance with Eugene Code (EC) 9.7315 requirements. A public notice was mailed to all
residents in the affected area and a sign was posted at the subject property.
Testimony: At the time of the publishing of this staff report, no testimony was received
regarding this application.
Referrals: The Planning Division also provided information concerning the application to
appropriate City departments, public agencies, service providers, and the affected
neighborhood group. All referral comments received by the Planning Division on this
application are included in the application file for reference. The substance of any relevant
referral comments is incorporated and addressed in the context of applicable approval criteria
and standards in the following evaluation.
Willamette Greenway Evaluation
The Hearings Official will review the application for a Willamette Greenway Permit and consider
relevant evidence and testimony as to whether the proposal is consistent with the applicable
criteria required for approval, shown below in bold typeface. To assist the Hearings Official in
making a decision on this request, staff’s findings in response to each of the criteria are
provided below.
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The applicant asserts that the Willamette Greenway Permit approval criteria cannot be applied
to this application because they are not clear and objective. However, the applicant has
provided information and responses to demonstrate compliance with each of the approval
criteria as part of its application for a Willamette Greenway Permit. Staff believes that the
Willamette Greenway Permit criteria are applicable to this application for the reasons identified
in the memo from the City Attorney’s office dated December 24, 2019, and attached to this
staff report as Attachment C. An evaluation of the Willamette Greenway Permit approval
criteria is provided below.
EC 9.8815(1): To the greatest degree possible, the intensification, change of use, or
development will provide the maximum possible landscaped area, open space, or
vegetation between the activity and the river.
The applicant asserts that this criterion is subordinate to ORS 197.303. However, the applicant
has provided an analysis for informational purposes and the evaluation of this criterion is
provided below.
At its closest point the subject property is approximately 1,250 feet from the Willamette River.
Between the Willamette River and subject property is a developed residential street and a
portion of Maurie Jacobs Park. Based on the amount of separation between the river and the
proposed development, the proposed development at the scale allowed by the R-1 zone
provides landscaping, open space, and vegetation between the proposed use and the river to
the greatest degree possible. Based on these findings, the proposal satisfies this criterion.
EC 9.8815(2): To the greatest possible degree, necessary and adequate public access
will be provided along the river by appropriate legal means.
The applicant asserts that this criterion is subordinate to ORS 197.303. However, the applicant
has provided an analysis for informational purposes and the evaluation of this criterion is
provided below.
The subject property does not abut the Willamette River. The subject property is located on
Thomason Lane, which has a public accessway providing a connection to Maurie Jacobs Park
and the Ruth Bascom Riverbank Path System. Based on these findings, the proposal satisfies
this criterion.
EC 9.8815(3): The intensification, change of use, or development will conform with
applicable Willamette Greenway policies as set forth in the Metro Plan.
The following Metro Plan policy is relevant to this application:
Policy D.5: New development that locates along river corridors and waterways shall be
limited to uses that are compatible with the natural, scenic, and environmental qualities
of those water features.
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As noted previously, the proposed development is within the Willamette River Greenway. As
relevant here, staff believes this policy is met to the extent that the proposed development of
single-family residential uses are allowed in the applicable R-1 zone. Based on these findings,
the proposal satisfies this criterion.
EC 9.8815(4): In areas subject to the Willakenzie Area Plan, the intensification, change
of use, or development will conform with that plan’s use management considerations.
This criterion is not applicable, because the subject property is not within an area subject to the
Willakenzie Area Plan.
EC 9.8815(5): In areas not covered by subsection (4) of this section, the
intensification, change of use, or development shall conform with the following
applicable standards:
The applicant asserts that subsections (a) through (e) and (g) of this criterion are subordinate to
ORS 197.303. However, the applicant has provided an analysis for informational purposes and
the evaluation of these subsections is provided below.
(a) Establishment of adequate setback lines to keep structures separated from the
Willamette River to protect, maintain, preserve, and enhance the natural, scenic,
historic, and recreational qualities of the Willamette Greenway. Setback lines need
not apply to water related or water dependent activities as defined in the Oregon
Statewide Planning Goals and Guidelines (OAR 660-15-000 et seq.).
The subject property is located approximately 1,250 feet from the Willamette River. Existing
residential development and Maurie Jacobs Park are located between the subject property and
the Willamette River. Therefore, no additional setback lines are required to separate
development from the Willamette River and associated Greenway resources. Based on these
findings, the proposal satisfies this criterion.
(b) Protection of significant fish and wildlife habitats as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper. Sites
subsequently determined to be significant by the Oregon Department of Fish and
Wildlife shall also be protected.
This standard is not applicable, because the subject property is not identified as a fish and
wildlife habitat in the Metro Plan Natural Assets and Constraints Working Paper.
(C) Protection and enhancement of the natural vegetative fringe along the
Willamette River to the maximum extent practicable.
The subject property is located approximately 1,250 feet from the Willamette River. Existing
residential development and Maurie Jacobs Park are located between the subject property and
the Willamette River. Given these facts, the proposed development will not impact the
vegetative fringe along the Willamette River. Based on these findings, the proposal satisfies this
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criterion.

(d) Preservation of scenic qualities and viewpoints as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper.
This standard is not applicable, because the subject property is not identified as an area of
scenic quality or viewpoint in the Metro Plan Natural Assets and Constraints Working Paper.
(e) Maintenance of public safety and protection of public and private property,
especially from vandalism and trespass in both rural and urban areas to the
maximum extent practicable.
Maintenance of public safety and protection of public and private property for the subject
property is consistent with service provision through the City. Based on this finding, the
proposal satisfies this criterion.
(f) Compatibility of aggregate extraction with the purposes of the Willamette River
Greenway and when economically feasible, applicable sections of state law
pertaining to Reclamation of Mining Lands (ORS Chapter 517) and Removal of
Material; Filling (ORS Chapter 541) designed to minimize adverse effects to water
quality, fish and wildlife, vegetation, bank stabilization, stream flow, visual quality,
noise, safety, and to guarantee necessary reclamation.
This standard does not apply because this application does not propose any activity listed in
subsection EC 9.8815(5)(f).
(g) Compatibility with recreational lands currently devoted to metropolitan
recreational needs, used for parks or open space and owned and controlled by a
general purpose government and regulation of such lands so that their use will not
interfere with adjacent uses.
The proposed use does not interfere with the use of nearby recreational and park lands, such as
Maurie Jacobs Park and the Ruth Bascom Riverbank Path System. Based on this finding, the
proposal satisfies this criterion.
Based on the findings above, EC 9.8815(5) is satisfied.
EC 9.8815(6): When site review approval is required, the proposed development will
be consistent with the applicable site review criteria.
This criterion is not applicable, because no site review approval is required.
EC 9.8815(7): The proposal complies with all applicable standards explicitly addressed
in the application. An approved adjustment to a standard pursuant to provisions
beginning at EC 9.8015 of this land use code constitutes compliance with the standard.
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The proposal includes the future development of two lots in accordance with the requirements
and standards of the R-1 zone. As this Willamette Greenway Permit is being reviewed under the
assumption of compliance with the minimum requirements and standards of the R-1 zone, it is
assumed that the proposal will, at the time of building permit, meet the applicable standards.
It is important to note that an approval of this Willamette Greenway Permit would not vest any
future development with the requirements and standards in place at the time of approval.
Therefore, any future development will be required to meet the current standards of the R-1
zone at the time of building permit submittal.
Based on these findings, the proposal satisfies this criterion.
Staff Recommendation
Based on the available information and materials, and the reasons stated in the findings above,
staff recommends approval of the Willamette Greenway permit.
Hearings Official Decision:
Consistent with EC 9.7330, unless the applicant agrees to a longer time period, within 15 days
following close of the public record, the Eugene Hearings Official shall approve, approve with
conditions, or deny this Type III application. The decision shall be based upon and be
accompanied by findings that explain the criteria and standards considered relevant to the
decision, stating the facts relied upon in rendering a decision and explaining the justification for
the decision based upon the criteria, standards, and facts set forth. Notice of the written
decision will be mailed in accordance with EC 9.7335. Within 12 days of the date the decision is
mailed, it may be appealed to the Eugene Planning Commission as set forth in EC 9.7650
through EC 9.7685. If no appeal is received, the decision will become effective on the 13th day
after the date the decision was mailed.
Attachments
The applicant’s application materials, and the entire application file, are available for review at
the Eugene Planning Division offices. The Hearings Official will receive a full set of application
materials for review prior to the public hearing. These materials will also be made available for
review at the public hearing. The following attachments are provided for ease of reference:
Attachment A: Vicinity Map
Attachment B: Applicant’s Conceptual Site Plan
Attachment C: City Attorney’s Office Memo and Exhibits
For more information, please contact Jeff Gepper, Assistant Planner, Planning Division, at:
(541) 682-5282; or by e-mail, at: JGepper@eugene-or.gov.
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Ferrell Willamette Greenway Permit (WG-19-7)
Vicinity Map

Attachment A
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Date:

December 24, 2019

To:

Virginia Gustafson Lucker

From:

Lauren A. Sommers

Subject:

Applicability of Willamette Greenway Criteria to Ferrell Willamette Greenway
Permit Application (WG 19-7)

This memo addresses the applicant’s assertions that the Willamette Greenway approval
criteria in EC 9.8815(1), (2), and (5) do not apply to the applicant’s Willamette Greenway
application because the Willamette Greenway criteria are not clear and objective.
Despite the applicant’s assertions that the Willamette Greenway criteria do not apply, the
applicant did submit a Willamette Greenway application and staff has determined that the
application complies with EC 9.8815.
Staff believe that the Willamette Greenway approval criteria of EC 9.8815 do apply to the
applicant’s Willamette Greenway application for the reasons explained below.
BACKGROUND
In 1973, the Oregon Legislature “established the Willamette River Greenway, a corridor
of protected land located along the banks of the river.” Gunderson, LLC v. City of Portland, 352
Or 648, 650, 290 P3d 803 (2012). The Oregon Supreme Court explained the Greenway program
as follows:
The legislature expressed recognition of ‘the need of the people of this state for
existing residential, commercial and agricultural use of lands along the Willamette
River’ and also the need to ‘permit the continuation of existing uses of lands that
are included within such greenway[.]’ ORS 390.314(2)(b). At the same time, the
legislature recognized the need ‘to limit the intensification and change in the use of
such lands so that such uses shall remain, to the greatest possible degree, compatible
with the preservation of the natural, scenic, historical and recreational qualities of
such lands.
The legislature placed primary responsibility for the coordination of the
development and maintenance of the Greenway with the State Parks and Recreation
Department (department). ORS 390.314(2)(d). The legislature then charged the
department, in cooperation with local governments that have greenway lands within
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their boundaries, to prepare a plan for the development and management of the
Greenway.
In 1975, the department, in cooperation with nine counties and other local
governments along the Greenway, submitted to [the Land Conservation and
Development Commission] a preliminary greenway plan, a greenway goal, and
policies for a completed greenway plan. On December 6, 1975, the commission
adopted the Willamette River Greenway Program, consisting of an order adopting
a Preliminary Willamette Greenway Plan and Statewide Planning Goal 15 (Goal
15).
Goal 15 provides that each city and county in which the Greenway is located must
incorporate portions of the Willamette River Greenway Plan into its comprehensive
plan, implementing ordinances and other implementing measures.
Cities and counties are also required to ‘establish provisions by ordinance for the
review of intensifications, changes of use and developments to ensure their
compatibility with the Willamette River Greenway.’ OAR 660-015-0005; Goal 15,
Paragraph F(3). Those ordinances must include ‘[t]he review of intensification,
changes of use and developments as authorized by the Comprehensive Plan and
zoning ordinance to insure their compatibility with the Greenway statutes and to
insure that the best possible appearance, landscaping and public access are
provided.’ OAR 660-015-0005; Goal 15, Paragraph F(3)(b). The review must
include findings that [to the greatest possible degree] the intensification, change of
use, or development ‘will provide the maximum possible landscaped area, open
space or vegetation between the activity and the river[.]’ OAR 660-015-0005; Goal
15, Paragraph F(3)(b)(1).
Gunderson, 352 Or at 650-53.
Both the statutes that regulate the Willamette River Greenway (ORS 390.310 et seq) and
Goal 15 itself impose inherently subjective regulations on development within the Greenway area.
ORS 390.314(2)(b) requires that intensification and changes of use in the Greenway be limited so
that “such uses remain, to the greatest possible degree, compatible with the preservation of the
natural, scenic, historical and recreational qualities” of lands within the Greenway. In addition,
Goal 15 requires that the City’s Greenway implementation measures:
•

“Insure that the best possible appearance, landscaping and public access are
provided” within the Greenway,

•

Ensure that to “the greatest possible degree” any “intensification, change of use
or development will provide the maximum possible landscaped area, open
space or vegetation between the activity and the river,” and
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•

Ensure that that to “the greatest possible degree” “[n]ecessary public access
will be provided to and along the river by appropriate legal means.”

See OAR 660-015-0005; Goal 15, Paragraph F(3).
The Willamette Greenway Permit approval criteria located at EC 9.8815 implement the
requirements of Goal 15, ORS 390.314 and the City’s comprehensive plan; including the following
specific language required by Goal 15: “to the greatest possible degree, the intensification, change
of use or development will provide the maximum possible landscaped area, open space or
vegetation between the activity and the river” and “to the greatest possible degree, necessary and
adequate public access will be provided along the Willamette River by appropriate legal means.”
OAR 660-015-0005; Goal 15, Paragraph F(3).
SENATE BILL 1051
Prior to the 2017 passage of Senate Bill 1051, ORS 197.307(4), sometimes referred to as
the Needed Housing statute, and the Willamette Greenway laws worked in concert. Before the
legislature adopted Senate Bill 1051, ORS 197.304(4) provided that local governments could only
apply “clear and objective standards, conditions and procedures regulating the development of
needed housing on buildable land….” Or Laws 2017, ch 745, § 5 (emphasis added). In other
words, prior to Senate Bill 1051, housing not located on “buildable land” was not entitled to clear
and objective standards. Lands within the Willamette River Greenway are specifically exempt
from the definition of “buildable land” by the Land Conservation and Development Commission
(LCDC). OAR 660-08-0005(2).
OAR 660-08-0005(2) defines “buildable land” as “residentially designated land within the
urban growth boundary, including both vacant and developed land likely to be redeveloped, that
is suitable, available and necessary for residential uses…[l]and is generally considered ‘suitable
and available’ unless it…[i]s subject to natural resource protection measures determined under
Statewide Planning Goals 5, 6, 15, 16, 17, or 18[.]” (Emphasis added).
Land located within the Willamette River Greenway is subject to Goal 15 natural resource
protection measures and is therefore not considered “buildable land.” Consequently, prior to the
passage of SB 1051, housing constructed on land within in the Willamette River Greenway was
explicitly outside the scope of the clear and objective requirement. Therefore, prior to Senate Bill
1051, the inherently subjective requirements of ORS 390.314 and Statewide Planning Goal 15 did
not conflict with the clear and objective requirements of ORS 197.307(4) for lands within the
Greenway.
However, the historical harmony between the state law requirements applicable to lands
within the Greenway and the state law requirement for clear and objective standards was disrupted
by the passage of Senate Bill 1051.
In 2017, the Oregon Legislature adopted Senate Bill 1051, which amended ORS
197.307(4) to remove the phrase “on buildable land.” Or Laws 2017, ch 745, § 5. ORS 197.307(4)
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now provides in pertinent part that local governments “may adopt and apply only clear and
objective standards, conditions and procedures regulating the development of housing, including
needed housing.” The plain language of ORS 197.307(4) now requires that local governments
offer all housing applicants the option to proceed under clear and objective standards; there is no
longer an exemption from the “clear and objective” requirement for housing that is not located on
“buildable land.”
The newly competing requirements of ORS 390.314 and Goal 15 on one hand, and ORS
197.307(4) on the other, have created a legal conundrum for cities with land located within the
Greenway. Eugene simply cannot draft clear and objective approval criteria that also comply with
the subjective requirements of the Greenway laws (i.e. “best possible,” “maximum possible,” and
“greatest possible degree”).
Unlike some of the other statewide planning goals, which articulate standards but allow
local governments the freedom to adopt implementing regulations tailored to their specific
communities, Goal 15 requires that cities and counties within the Greenway include specific
language in their Goal 15 implementation ordinances.
OAR 660-015-0005; Goal 15, Paragraph F(3) requires the following:
3. Greenway Compatibility
Review: Cities and counties shall establish provisions by ordinance for the review
of intensifications, changes of use or developments to insure their compatibility
with the Willamette River Greenway. Such ordinances shall include the matters
in a through e below:
a. ***
b. The review of intensification, changes of use and developments as
authorized by the Comprehensive Plan and zoning ordinance to insure their
compatibility with the Greenway statutes and to insure that the best possible
appearance, landscaping and public access are provided. Such review shall include
the following findings, that to the greatest possible degree:
(1) The intensification, change of use or development will provide the
maximum possible landscaped area, open space or vegetation between the
activity and the river;
(2) Necessary public access will be provided to and along the river by
appropriate legal means.
(Emphasis added).
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The specific language that the City is required to include in its Goal 15 implementation ordinance
(EC 9.8815) is inherently subjective. The City simply cannot draft clear and objective standards
that also:
•

•
•
•

Limit intensification and changes of use in the Greenway so that “such uses
remain, to the greatest possible degree, compatible with the preservation of the
natural, scenic, historical and recreational qualities” of lands within the
Greenway;
“[I]nsure that the best possible appearance, landscaping and public access are
provided” within the Greenway;
Ensure that to “the greatest possible degree” any “intensification, change of use
or development will provide the maximum possible landscaped area, open
space or vegetation between the activity and the river;” and
Ensure that that to “the greatest possible degree” “[n]ecessary public access
will be provided to and along the river by appropriate legal means.”

ORS 390.314(2)(b); OAR 660-015-0005; Goal 15, Paragraph F(3).
When it comes to housing developments within the Greenway, the City is caught between
two competing state law directives. The City cannot comply with both the requirements of ORS
390.314 and Goal 15 on the one hand and ORS 197.307(4) on the other.1
In the case of two competing state law directives, we turn to the rules of statutory
construction. PGE v. Bureau of Labor and Industries, 317 Or 606, 610-11, 859 P2d 1143 (1993)
as modified by State v. Gaines, 346 Or 160, 164-172, 206 P3d 1042 (2009). The first level of the
PGE analysis requires an examination of the text and context of the relevant statutes and
administrative rules, including “rules of construction that bear directly on the interpretation of the
statutory provision in context.” Id. at 610-611; State v. Hogevoll, 348 Or 104, 109, 228 P3d 569
(2010) (In construing an administrative rule, a court applies the same analytical framework that
applies to the construction of statutes.).
Some of those rules are mandated by statute, including, for example, the principles that
‘where there are several provisions or particulars such construction is, if possible, to be
1

Although Goal 15 was adopted by administrative rule rather than by statute, the legislature
specifically authorized the adoption of the statewide planning goals and requires cities to comply
with them. The legislature recognizes that the “promotion of coordinated statewide land
conservation and development requires the creation of a statewide planning agency to prescribe
planning goals and objectives to be applied by…cities… throughout the state.” ORS 197.005(4).
The legislature considers compliance with the statewide planning goals, including Goal 15, to be
mandatory. See ORS 197.015(8) (“‘Goals’ means the mandatory statewide planning standards
adopted by the [Land Conservation and Development Commission] pursuant to ORS chapters 195,
196 and 197.”). Cities are required by statute to exercise their planning and zoning responsibilities
in accordance with the goals. ORS 197.175(1). The legislature has been very clear that the City’s
comprehensive plan and land use regulations must comply with the goals. ORS 197.250.
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adopted as will give effect to all,’ ORS 174.010, and that ‘a particular intent shall control
a general one that is inconsistent with it,’ ORS 174.020.
PGE 317 Or at 611.
The question for the Hearings Official is simply: in this situation, where a local government
is required to comply with two competing and irreconcilable state law directives, which directive
should take precedence on lands within the Greenway?
It is staff’s position (and both the Planning Commission and this Hearings Official have
previously determined) that the requirements of ORS 390.314 and Goal 15 must take precedence
over the requirements of ORS 197.307(4) on lands within the Greenway because the requirements
of ORS 390.314 and Goal 15 are more specific than the requirements of ORS 197.307(4).2 ORS
174.020(2) provides that when a general statutory provision and a particular statutory provision
are inconsistent, the particular intent controls. See also Powers v. Quigley, 35 Or 432, 438,198
P3d 919 (2008) (In the case of two conflicting statutes, “if the court can give full effect to both
statutes it will do so, and if not, it will treat the specific statute as an exception to the general.”).
Goal 15 and ORS 390.314 speak to a specific concern – preservation of the Willamette River
Greenway. In contrast, ORS 197.307(4) applies much more broadly – to lands and housing across
the state. Consequently, the more particular requirements of ORS 390.314 and Goal 15 must take
precedence over the general requirement for clear and objective standards on lands within the
Willamette River Greenway.

Previous applicants have raised essentially identical arguments regarding applicability of the
Willamette Greenway approval criteria. See Exhibits A and D: decisions regarding the Lombard
Apartments applications (WG 18-3, SR 18-3, ARA 18-8) and the Bird Haven applications (ST
19-4/WG 19-4). The Hearings Official for the Lombard Apartments applications determined
that the Willamette Greenway approval criteria could not be applied to a Needed Housing Track
application because the Greenway approval criteria were not clear and objective. The Planning
Commission, in the final local decision on the Lombard Apartments application, modified the
Hearings Official’s decision and determined that the Willamette Greenway approval criteria
were applicable to the Needed Housing Track application. The Planning Commission then
approved the Willamette Greenway permit. The applicant raised the Willamette Greenway v.
Needed Housing question as a contingent cross-assignment of error before LUBA, but LUBA
did not remand the City’s decision based on any of the Willamette Greenway criteria and
therefore LUBA did not reach the contingent cross-assignment of error. LUBA affirmed the
Planning Commission’s decision approving the Willamette Greenway permit and that portion of
LUBA’s decision was not appealed. See Exhibit C: Hulme v. City of Eugene 299 Or App 76
(2019), reversing and remanding on other grounds. Subsequently, this Hearings Official
determined that the Willamette Greenway Permit approval criteria are applicable to applications
for housing within the Greenway. See Exhibit D: Decision of the Hearings Official for the City
of Eugene, Oregon: Request for Tentative Subdivision and Willamette Greenway Approval Bird Haven Subdivision (ST 19-4/WG 19-4), pages 25-26.
2
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WARREN V. WASHINGTON COUNTY
Although the applicant does not specifically reference the Land Use Board of Appeals’
recent decision in Warren v. Washington County, ___ Or LUBA ___, ___ (LUBA No. 2018-089,
November 14, 2018) aff’d 296 Or App 595 (2019), that decision is worth a brief discussion here.
Although Warren deals with the interplay between the clear and objective requirement of ORS
197.307(4) and the requirements of a Statewide Planning Goal (Goal 5 in that instance), the facts
of Warren are distinguishable from the current application. For example, it is possible (and even
required) to draft clear and objective standards for Goal 5 implementation measures. In contrast,
because Goal 15 requires cities’ implementation measures to include inherently subjective
language, it is not possible to adopt clear and objective standards that also comply with the
requirements of Goal 15.3
CONCLUSION
Unlike the petitioner in Warren, staff is not arguing that OAR 660-008-015 limits the clear
and objective requirements of ORS 197.307(4) to buildable lands. Warren, ___ Or LUBA ___
(LUBA No. 2018-089, November 14, 2018) (slip op at 12). Neither is it staff’s position that the
context of ORS 197.307(3) or the legislative history of Senate Bill 1051 exempt the City from
providing all housing applicants with a clear and objective approval process. See Warren, ___ Or
LUBA ___ (LUBA No. 2018-089, November 14, 2018) (slip op at 13). Instead, it is staff’s position
that the City is caught between two state law directives and cannot comply with both. The City
cannot draft clear and objective approval criteria that comply with ORS 390.314 and Goal 15.
However, the City also cannot simply ignore ORS 390.314 and Goal 15 in favor of the
requirements of ORS 197.307(4). To do so would violate ORS 390.314, Goal 15, and ORS
197.250 (all land use regulations adopted by the City must comply with the statewide planning
goals).4 The only reasonable determination in the face of this conundrum (and the determination
3

OAR 660-023-0050(2) specifically requires clear and objective standards for Goal 5
implementation measures applied to conflicting uses on a Goal 5 site. See also OAR 660-0100010(3). In other words, cities are already required to create a clear and objective approval process
for allowed conflicting uses on Goal 5 resource sites. In contrast, as discussed above, ORS 390.314
and Goal 15 specifically require cities to adopt and implement subjective criteria such as “the
greatest possible degree,” “the best possible,” and “the maximum possible.”
4

As LUBA noted in Warren, the legislature knows how to limit the clear and objective requirement
when it so desires. Warren, ___ Or LUBA ___ (LUBA No. 2018-089, November 14, 2018) (slip
op at 20). Admittedly, the legislature did not explicitly exempt lands within the Willamette
Greenway from the clear and objective requirement, the way it has exempted the areas identified
in ORS 197.307(5). However, the legislature also knows how to resolve conflicting state law
directives, and it has not done that here. The City is simply not free to ignore the requirements of
ORS 390.314 and Goal 15 unless and until LUBA or a court declares that they are superseded by
ORS 197.307(4). Once the City Council adopts a code provision only the Council (through a code
amendment) or an authority hierarchically above it (LUBA or a court), can void or choose not to
apply that code provision. Neither city staff, the Planning Commission, nor the Hearings Official
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made by the Planning Commission in its decision on the Lombard Apartments application) is that
the more specific requirements of the Greenway laws supersede the more general requirements of
ORS 197.307(4); and therefore, the Willamette Greenway approval criteria of EC 9.8815 apply to
this applicant’s proposed development.

Attachments:
Exhibit A:

Final Order of the Eugene Planning Commission on Appeal of the Hearings
Official’s Tentative Approval for Lombard Apartments Willamette Greenway
Permit, Site Review, and Adjustment Review (WG 18-3/SR 18-3/ARA 18-8) with
attached Hearings Official Decision

Exhibit B:

Hulme v. City of Eugene, ___ Or LUBA ___ (LUBA No. 2018-118, March 6, 2019)

Exhibit C:

OAR 660-015-0005; Goal 15: Willamette River Greenway

Exhibit D:

Decision of the Hearings Official for the City of Eugene, Oregon: Request for
Tentative Subdivision and Willamette Greenway Approval - Bird Haven
Subdivision (ST 19-4/WG 19-4)

have the legal authority to choose to ignore or override land use approval criteria adopted by the
City Council, unless those approval criteria are clearly preempted by state law.
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^^K^Planning Commission

FINAL ORDER OF THE EUGENE PLANNING COMMISSION

FOR
ON APPEAL OF THE HEARINGS OFFICIAL'S TENTATIVE APPROVAL
T, SITE REVIEW, AND
LOMBARD APARTMENTS WILLAMETTE GREENWAY PERMI

ADJUSTMENT REVIEW (WG 18-3/SR 18-3/ARA 18-8)

I.

INTRODUCTION

s Official approving a
This final order concerns an appeal of a decision by the Eugene Hearing

to construct 94 market-rate
Willamette Greenway Permit, Site Review and Adjustment Review

3.59-acre, undeveloped
residential apartment units. The subject property is an approximately
Willamette River. The
the
and
site in an area of residential uses located between River Road
frontage along River Road to
site is located at the northern terminus of Lombard Street, with
with /ND Nodal Development
the west. The entire site is zoned R-2 Medium-Density Residential
. The entire property is
overlay. The southern portion of the site has a /SR Site Review overlay
located within the bounds of the Willamette Greenway.

ette Greenway Permit, a
Lombard Apartments, LCC (Applicant) filed applications for a Willam
ct 94 apartments in four
Needed Housing Site Review and an Adjustment Review to constru
associated site improvements
buildings, as well as a leasing office, maintenance building, and

The proposal would also
such as parking areas. The main entrance would be from River Road.
property.
extend Lombard Street to the northern boundary of the subject
request on June 27, 2018.
The Eugene Hearings Official held the initial public hearing on this
7, 2018 the Hearings Official
Following the hearing and extended open record period, on August
and Willamette Greenway
approved the Needed Housing Site Review and Adjustment Review,

that that the Willamette
Permit applications. However, the Hearings Official also determined
re cannot be applied to
River Greenway Permit criteria are not clear and objective and therefo
Julie Hulme, H. M.
the Applicant's proposed housing). Following the decision, Rob Handy,

the applications, with the River
Sustaita, and Loren Schein (Appellants) filed a timely appeal of

g neighbors in
Road Community Organization joining the appeal for the purpose of assistin

The appeal includes
exercising their Oregon Land Use Goal One citizen involvement right.
eleven (11) appeal issues.

2018, consistent with land
City staff issued written notice of the appeal hearing on August 24,
on the appeal on
hearing
use code requirements. The Planning Commission held the public
Christiansen, and attorneys
September 5, 2018. At the public hearing, Andrew Brand, Hans
the application and the
of
Michael Reeder and Bill Kloos provided testimony in support
H. M. Sustaita, Loren Schein,
Hearings Official's approval. Appellants Julie Hulme, Rob Handy,
ny in opposition as
Glen Mandzak and attorney Charles Woodward IV provided testimo
of the River Road Community
Appellants. One individual provided neutral testimony on behalf
Final Order: Lombard Apartments (WG 18-3 / SR 18-3 / ARA 18-8)
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Organization, and a number of other individuals testified in opposition. The applicant's legal
counsel, Michael Reeder, and Andrew Brand, followed with final rebuttal testimony. Written
testimony was also submitted by several individuals.

The Planning Commission closed the public hearing on September 5, 2018. The Planning
Commission deliberated on the appeal issues at its meetings on September 6, 2018, and
reached its final decision on September 6, 2018. The Planning Commission affirmed with
modifications the Hearings Official's approval of the Willamette Greenway Permit, Site Review,
and Adjustment Review as set forth in Section IV, below.

As described below, with this September 6, 2018 Final Order, the Planning Commission affirms
the Hearings Official's August 7, 2018 decision with modifications. The Planning Commission's
decision is detailed below with respect to each assignment of error.
II.

RECORD BEFORE THE PLANNING COMMISSION

The record before the Planning Commission consists of all the Items that were placed before,

and not rejected by, the Planning Commission prior to its final decision on this appeal. The
record in this appeal was physically placed before the Planning Commission at the hearing and
also provided electronically to each of the commissioners. Under EC 9.7655, appeals to the
Planning Commission are "on the record," that is, the Planning Commission is limited to
consideration of the evidence before the Hearings Official. In addition, appeals to the Planning
Commission are "limited to issues raised in the record that are set out in the fifed statement of

issues." The Planning Commission's decision on the appeal is based upon consideration of all
relevant evidence and argument within the record.
III.

PROCEDURAL ISSUES

Bias/Ex Parte Contacts
At the Planning Commission hearing on September 5, 2018, Commissioner Fragala declared an
ex parte contact and confirmed that she can make an unbiased decision based solely on the
evidence and argument in the record. No other Commissioners announced any ex parte

contacts related to the application on appeal.
A written challenge to the impartiality of Commissioner Randall was also made and introduced

to the record before the Planning Commission. Staff advised that, irrespective of the challenge,
Commissioner Randall was not in attendance at the hearing and would not be participating in
any aspect of the decision-making process due to his unavailability resulting from prior personal
commitments. As such, the Planning Commission need not address the challenge any further.

The Planning Commission Chair stated that any person in the audience had the right to rebut
the substance of any ex parte communications, and asked whether anyone in the audience
wished to challenge the qualifications of any of the Planning Commissioners. There were no
other challenges to qualifications or impartiality.
!
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Rejection of Testimony

At the Planning Commission meeting held on September 6, 2018, the Planning Commission
rejected the following portions of written testimony submitted prior to the close of the

September 5, 2018 public hearing.

1.

Four maps included with written testimony submitted by Micheal Reeder on behalf of
the Applicant.

2.

A portion of written testimony submitted at the September 5, 2018 public hearing by
Christopher Gadsby.

3. Three photographs and one graph submitted at the September 5, 2018 public hearing
by Dennis Sandow.

IV.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After consideration of the applicable iaw and all argument and evidence in the record, the
Planning Commission finds that the subject application meets all applicable Willamette

Greenway, Site Review, and Adjustment Review criteria from Eugene Code as specified by the
Hearings Official, with the additional findings described below. In the event of any conflict
between the Hearings Official's decision and this Final Order, this Final Order shall prevail. The

Hearings Official's decision is adopted by reference except as modified by this Final Order and is
included as Attachment A.

As noted above, the Planning Commission was presented with an appeal filed by Rob Handy,
Julie Hulme, H. M. Sustaita, and Loren Schein (Appellants), with concurrent participation by the
River Road Community Organization. Each assignment of error in the appeal is set forth below,
followed by the Planning Commission's findings of fact and conclusions of law. The Planning
Commission's deliberations supporting this decision took place on September 6, 2018.
Appeal

The appeal submitted includes eleven (11) issues identifying alleged errors in the Hearings
Official's decision approving the Lombard Apartments applications. The appeal makes the case

that the Hearings Official's decision should be reversed (and the application should be denied).
The Planning Commission's findings and conclusions related to each appeal issue are provided
below.

With the exception of the first appeal issue below, all of the issues are addressed in the order
presented in the Appeal Statement.
Appeal Issue #1: The Hearings Official erred In finding that the Willamette River Greenway

approval criteria do not apply to the subject application.
Hearings Official's Decision

On page 13 of the decision document, the Hearings Official opines that the Willamette
Greenway approval criteria located in EC 9.8815 are not clear and objective and therefore the
City may not apply them to the Applicant's needed housing application.

Final Order: Lombard Apartments (WG 18-3 / SR 18-3 / ARA 18-8)
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Summary of Appellants' Argument
Official erred in
On pages 2 and 3 of the appeal statement, Appellants argue that the Hearings
e Planning
Statewid
his interpretation of applicable Oregon Revised Statutes (ORS) and Oregon
of ORS 197.307(4)
Goal provisions. First, the Appellants argue that the newly amended version
Appellants, such
the
does not include the reference to "buildable land" because, according to

buildable land."
reference would be redundant "because all residentiaily designated land is
important because
is
[emphasis in original]. Appellants believe the reference to buildable land

the Willamette
the original ORS definition included an exception for those lands within

through the
Greenway. Secondly, the Appellants state that Statewide Planning Goal 15,
ment in the
Willamette Greenway Permit, should control because it only applies to develop
state.
the
in
greenway while ORS 197.307 applies to all lands and housing
Planning Commission's Determination

concerning the
The Planning Commission disagrees with the conclusion of the Hearings Official
sion finds
Commis
Planning
The
applicability of Willamette Greenway Permit approval criteria.
Code (EC 9.8815) can
that Willamette Greenway Petmit approval criteria located in the Eugene
15 require the City to
and should be applied to the subject application. ORS 390.314 and Goal
g regulations to
adopt and apply specific subjective regulations within the Greenway (includin
requiring findings
ensure the "best possible appearance, landscaping and public access" and
or development will
that "to the greatest possible degree...the intensification, change of use

the activity
provide the maximum possible landscaped area, open space or vegetation between
the Greenway by
and the river."). The City has complied with these state laws regulating
adopting and applying EC 9.8815.

ts the option to
Separately, ORS 197.307(4) requires that the City offer all housing applican
ents of ORS
requirem
ng
proceed under clear and objective approval standards. The competi
created a legal
390.314 and Goal 15 on one hand, and ORS 197.307(4) on the other, have
conundrum for cities with land located within the Greenway.

Greenway, ORS
The Planning Commission finds that for housing developments within the
(2) provides that
390.314 and Goal 15 must take precedence over ORS 197.307. ORS 174.020
are inconsistent, the
when a general statutory provision and a particular statutory provision

concern - preservation
particular intent controls. Goal 15 and ORS 390.314 speak to a specific
to all lands and all
of the Willamette River Greenway, while ORS 197.307(4) appears to apply

y, as the more
housing in the state. The Planning Commission finds that within the Greenwa
n Goal 15)
extensio
by
(and
390.314
particular statutory provision, the requirements of ORS
s for housing.
must take precedence over the requirement for clear and objective standard

finds that the
Based on the available information in the record, the Planning Commission
Planning Commission
Hearings Official erred with respect to this appeal issue. Therefore, the
are applicable to
9.8815
modifies the Hearing Official's decision and finds that the criteria in EC
this application.

J

made findings not based
Appeal Issue #2: The Hearings Official misconstrued applicable law and
on substantial evidence with regard to EC 9.8815(1).
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Hearings Official's Decision
EC 9.8815(1} states:

Willamette Greenwav Permit Approval Criteria and Standards. Willamette Greenway
permit approval may be granted only if the proposal conforms to all the criteria in
subsections (1) through (4), and the applicable standards of subsection (5) as follows:
(1)

To the greatest possible degree, the intensification, change of use, or
development will provide the maximum possible landscaped area, open

space, or vegetation between the activity and the river.

On page 6 of the decision, the Hearings Official opines that if "to the greatest possible degree"
meant the theoretical maximum then no development could ever occur. The Hearings Official
cites EC 9.8815(5) which explains, "greatest possible degree" language cannot be used to
preclude the requested use. The Hearings Official determined that the requested use, a 94-unit
multi-family apartment complex, is a permitted use in the R-2 zone and that no requirement to
reduce the density in order to preserve open space exists. Furthermore, the Hearings Official
determined that the Applicant has placed all of the development in the western portion of the

property - away from the river. The Hearings Official could not determine how the Applicant
could have configured the proposed development in an alternative layout that retains 94 units
and the associated requirements in a way that would provide more open space closer to the

river. Thus, the Hearings Official determined that EC 9.8815(1) is satisfied.
Summary of Appellants' Argument
The Appellants' argument concerns absence of evidence demonstrating that the proposal
provides the maximum possible landscaped area, open space, or vegetation between the

activity and the river. Appellants claim that the Hearings Official failed to provide the required
specific explanation for how his findings demonstrate the required "balancing of factors/'
therefore, they befieve the Hearings Official's findings misconstrue applicable approval criteria.
Planning Commission's Determination

The Planning Commission agrees with the conclusion of the Hearings Official that EC 9.8815(2)
is satisfied. An alternative proposal which retains the permitted density while balancing, to a
greater extent, required open space does not seem readily apparent. The configuration of the
lot, with the majority of its area on its eastern half, restricts substantial design alternatives,
particularly alternatives which retain 94 total dwelling units.

Based on the available information in the record, the Planning Commission finds that the

Hearings Official did not err with respect to this appeal issue.

'Appeal Issue ff3: The Hearings Official misconstrued applicable law and made findings not based
on substantial evidence with regard to EC 9.8815(2).

Hearings Official's Decision

Final Order: Lombard Apartments (WG 18-3 / SR 18-3 / ARA 18-8)
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EC 9.8815(2) states:

(2)

To the greatest possible degree, necessary and adequate public access will be
provided along the Willamette River by appropriate legal means.

In addition to clarifying that the standard concerns access along the river, not to the river, the
Hearings Official found that the existing riverfront path system provides "more than adequate
the
public access along the river" (page 7). Furthermore, the Hearings Official relies on the fact that
subject property does not directly front the Willamette River to find that EC 9.8815(2) is satisfied.
Summary of Appellants' Argument

The Appellants state on page 1 and 2 of the appeal statement that the subject proposal
provides no direct access to the Willamette River— neither private access for future residents
to
nor open access for the general public. According to the Appellants, the property is adjacent
the river and the proposal restricts access.

Planning Commission's Determination

The Planning Commission agrees with the conclusion of the Hearings Official that EC 9.8812(2)
does not require access to the Willamette River. The proposal includes no changes or impacts

to the existing riverfront path, a public park which provides adequate public access along the
river.

Based on the available information in the record, the Planning Commission finds that the
Hearings Official did not err with respect to this appeal issue.

Appeal Issue #4: The Hearings Official misconstrued applicable law and made findings not
based on substantial evidence with regard to 9.8815(3).

Hearings Official's Decision
EC 9.8815(3) states:
(3)

The intensification, change of use, or development will conform with applicable
Willamette Greenway policies as setforth in the Metro Plan.

policy is
On page 7 of his decision, the Hearings Official found that the only applicable Metro Plan
Section ill-D, Policy D.5, which provides:

New development that locates along the river corridors and waterways shall be
limited to uses that are compatible with the natural, scenic, and environmental
qualities of those waterfeatures.

J

Hearings
in this case, the applicable R-2 zoning allows multiple-family residential development. The
Official found that the City believed R-2 uses to be compatible with the Willamette River Greenway
by designating the lot R-2. Furthermore, the Hearings Official finds that the portions of the

proposal which meet the 35-foot building height maximum are not incompatible with the natural,
Lane
scenic, and environmental qualities of the Willamette River. Lastly, in response to LandWatch
Final Order: Lombard Apartments (WG 18-3 / SR 18-3 / ARA 18-8)
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County's argument involving Metro Plan Section lll-C Environmental Resources Element, the
Hearings Official found that the policies are neither relevant nor applicable approval criteria (page
8). Therefore, the proposal satisfies all of the Willamette Greenway approval criteria.

Summary of Appellants' Argument
The Appellants argue that explicit evidence demonstrating compliance with Metro Plan Section

lll-D, Policy D.5 is not provided. Therefore, without evidence demonstrating the opposite, they
believe the proposed 35-foot height of portions of the proposal are incompatible with the
natural, scenic, and environmental qualities of the Willamette River.
Planning Commission's Determination

The Planning Commission finds that the Hearings Official did not err in determining that existing
R-2 zoning permits multi-family residential development and that the 35-foot building height
proposed by the applicant is not incompatible with the natural, scenic, and environmental
qualities of the Willamette River.

Based on the available information in the record, the Planning Commission finds that the
Hearings Official did not err with respect to this appeal issue.

Apnea/ Issue #5: The Hearings Official misconstrued applicable law and made inadequate
findings not based on substantial evidence with regard to the density calculations for the
subject development.

Hearings Official's Decision
EC 9.2751 states:

(1) Density

(a)

(b)

% $ sfe sp 3ft

For purposes of this section, 'net density' is the number of dwelling units

per acre of land in actual residential use and reservedfor the exclusive
use of the residents in the development, such as common open space or
recreation facilities.

(c)

For the purposes of calculating net density:
The acreage of land considered part of the residential use shall
(1)
exclude public and private streets and alleys, public parks, and
other public facilities.

EC 9.0500 defines "street":
An improved or unimproved public or private way, other than an alley, that is created to
provide ingress or egress for vehicular traffic to one or more lots or parcels, excluding a
private way that is created to provide ingress or egress to land in conjunction with the
use of land forforestry, mining, or agricultural purposes. A 'street' includes the land

between right-of-way lines within the ingress/egress easement areas serving multiple
residential lots but excluding flagpole' portions offlag lots.
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EC 9.5500 defines "driveway":

n and
The area located outside of the public right-of-way that abuts the access connectio
allows for vehicles to move to orfrom a development site.

EC 9.5500(ll)(b) defines "parking drive":

Parking drives are driveways lined with head-In parking spaces, diagonal parking spaces,
garages, or any combination thereof along a significant portion of their length. Parking
so as
drives for multiple-family developments with more than 20 units shall be designed
to emit no through motor vehicle movements.

's net
On pages 13-14 of the decision document, the Hearings Official agrees with the Applicant
adopted
density calculation. The staff findings on page 22 of the report to the Hearings Official,
by the Hearings Official to address EC 9.2750, were as follows:

/ND
The minimum density for the subject site is 15 units per acre as established by the
Nodal Development Overlay Zone at EC 9.4290 * * *. The R-2 base zone of the subject
* # *
site provides that a maximum density of 28 units per acre is allowed

)

n
The applicant also provides a calculation oh sheet A1 of the May 11, 2018 applicatio
materials. The calculation identifies the entire site area as being 3.59 acres, subtracts
the .21 acres to be dedicated for Lombard Street, and concludes that 94 units is the
maximum density considering 28 units per net acre is allowed.

and,
Concerning whether the internal vehicular circulation areas meet the definition of "street"
the
therefore, should be excluded from total acreage for the purpose of calculating density;
as separate
Hearings Official concludes that Eugene Code treats driveways and parking drives
the net
from
d
subtracte
be
to
have
not
and distinct from streets. Thus, the parking drives do
density calculation.

are not
The Hearings Official also reasons that the leasing office and maintenance buildings
public facilities that must be excluded from the net density calculation.
of the
Lastly, the Hearings Official concludes that the open space area along the east side
open space
subject property is not open to the public and therefore, would qualify as common
for the exclusive use of the residents.
Summary of Appellants' Argument

!
J

n areas",
Appellants argue that the Hearings Official erred in his inclusion of "paved circulatio
the property
the leasing office, maintenance building, and open space on the eastern portion of
According
lot.
subject
the
of
use
l
as part of the acreage of land considered part of the residentia
lly, the
to the Appellants, the "circulation areas" meet the EC definition of "streets". Additiona
not
are
they
as
excluded
be
should
leasing office, maintenance building, and open space areas
s argue that
"for the exclusive use of the residents of the development." Instead, the Appellant
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these areas are open to the public and not for the exclusive use of the residents. Lastly, the
Appellants argue that the "Greenway area" designated as open space is also open and not
exclusive to the residents.

Planning Commission's Determination

The Planning Commission finds that the Hearings Official did not err in determining that the
application properly applies the net density calculation and that EC 9.2751 is satisfied.
In regards to "parking drives," the Planning Commission agrees with the Hearings Official's

findings. The Applicant's proposal includes two through-motor vehicle parking drives. The
Applicant requests an adjustment to the parking drives standard, which is allowed, subject to
review under the criteria listed at EC 9.8030(8)(e). Even though the Applicant requests an
adjustment to parking drive standards, the adjustment does not change the features'
designation from "parking drives" to "streets." Therefore, the Planning Commission finds that
none of the area identified as parking or parking drives must be excluded from the net density

calculation.

'

In regards to the leasing office, maintenance buifding, and required open space, the Planning
Commission notes that EC 9.2751{l)(c) provides the applicable instrument for calculating
density and excludes any reference to resident-only exclusivity. The leasing office and
maintenance building are accessory to the residential use, specifically serving current and
future residents as well as employees carrying out functions directly related to maintenance
and operations of the residential use. In no way do either structures constitute a public park or
public facilities for the purpose of calculating density.
The Planning Commission confirms the Applicant's residential density calculations and agrees
with the Hearings Official that the standards at EC 9.2751 are met.

Appeal Issue #6: The Hearings Official misconstrued applicable law and made findings not based
on substantial evidence with regard to EC 9.8445(4)(f)(2), EC 7.420(3)(i), and EC 9.6780.
Hearings Official's Decision

The Hearings Official comes to the conclusion that the intersections in question are not part of,
nor adjacent to, the subject property. On page 16 of the decision document, he finds that the
Applicant will provide adequate vision clearance for the access points at River Road and
Lombard Street, and also concludes that the development does not propose any new
intersections. Thus, the Hearings Official finds no basis by which to deny the application based
on opponents' vision clearance arguments.
Summary of Appellants' Argument

Appellants argue, on page 4 of the appeal statement, that the proposal does not provide
"triangular visual clearance on the corners of Lombard and Fir Lane."
Planning Commission's Determination

The Planning Commission finds that the Hearings Official did not err in determining that
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proposed development site is neither adjacent to, nor responsible for, any vision clearance
areas at the intersection of Lombard Street and Fir Lane. The Planning Commission also finds
that the Hearings Official did not err in determining that "development site" does not include
off-site intersections, nor is the development creating any new intersections. Therefore, EC
9.8G70 is not applicable to the application.

Based on the available information in the record, the Planning Commission finds that the
Hearings Official did not err with respect to this appeal issue.
Appeal Issue ft7: The Hearings Official misconstrued applicable law and made inadequate
findings not based on substantial evidence with regard to EC 9. 6815(2)(f).
Hearings Official's Decision

EC 9,6815{2)(f) states:
EC 9.6815
(2)

Connectivity for Streets.
Street Connectivity Standards
if)

In cases where a required street connection would result in the

extension of an existing street that is not improved to city
standards and the street has an inadequate driving surface; the
developer shall construct a temporary barrier at the entrance to

the unimproved street section with provision for bicycle,
pedestrian, and emergency vehicle access. The barrier shall be
removed by the city at the time the existing street is improved to
city standards or to an acceptable standard adopted by the public
works director. In making a determination of an inadequate
driving surface, the public works director shall consider the street
rating according to Eugene's Paving Management System and the
anticipated traffic volume.

On page 17, the Hearings Official agrees with the Applicant's traffic engineer and City Public
Works staff that, while Lombard Street is not in perfect condition or improved to City
standards, it does not appear to be "inadequate." As such, EC 9.6815(2)(f) does not apply and a
„
temporary barrier is not required.
Summary of Appellants' Argument
Appellants state that the Hearings Official erred in applying EC 9.6815(2)(f)— the Applicant
should be required to install a temporary barrier at the entrance to Lombard Street from the
development's southern edge. On page 4 and 5 of the appeal statement, Appellants argue that
Lombard Street shows "significant deteriorations of the surface and pavement distress,
crumbling, and lack of drainage facilities." Accordingly, the surface must be declared
"inadequate" for the purposes of EC 9.6815(2}(f), and furthermore, no evidence in the record
establishes the "adequacy" of the street.
Planning Commission's Determination
The Planning Commission finds that the Hearings Official did not err in determining that the
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existing driving surface of Lombard Street does not appear "inadequate." In this context,

inadequate driving surface means nearly impassable, such as would exist at the proposed northern
terminus of the Lombard Street extension. Furthermore, in regards to EC 9.6815(2)(f), "where a
required street connection would result in the extension of an existing street that is not improved
to city standards and the street has an inadequate diving surface, the developer shall construct a
temporary barrier." In the "Staff Response to Public Comments," an attachment to the June 20,
2018 Staff Report to the Hearings Official and included in the application file for reference, City of
Eugene Public Works Engineering staff explain that "inadequate" would equate to nearly
impassable or dangerous conditions.
The Planning Commission also notes that temporary bollards on Lombard Street would prohibit
access, and are not consistent with EC 9.6815 Connectivity for Streets. The street connectivity
standards are established to ensure that streets can accommodate emergency vehicles and create
interconnections to reduce travel distance, promote the use of alternative modes, provide for
efficient utility and emergency services, and provide for more even dispersal of traffic.
Based on the available information in the record, the Planning Commission finds that the
Hearings Official did not err with respect to this appeal issue.
Appeal Issue #8: The Hearings Official misconstrued applicable law and made inadequate

findings not based on substantial evidence with regard to EC 9.5500(7), (13), and (14).
Hearings Official's Decision

The Needed Housing Site Review criterion at EC 9.8445(2) states:
For a proposal for multiple family developments, the proposal compiles with the
standards contained in EC 9.5500 Multiple Family Standards.
On pages 17-18, the Hearings Official found that the subject standards concerning building
articulation (EC 9,5500(7)), on-site pedestrian circulation (EC 9.5500(13)), and recycling and
garbage areas (EC 9.5500(14)) are satisfied or can be satisfied through the proposed conditions
of approval (Decision of the Hearings Official, Conditions 1 and 2).
Summary of Appellants' Argument
Appellants state that the Hearings Official's allegations of adequacy concerning the multiplefamily development standards at EC 9.5500(7), (13), and (14) are generalized and fail to explain
how compliance with the subject criteria is feasible.

Planning Commission's Determination
The Planning Commission finds that the Hearings Official did not err in determining that EC
9.5500(7), (13), and (14) standards are satisfied or can be satisfied through the proposed
conditions of approval. Concerning EC 9.5500(7) Building Articulation, the Planning Commission
believes that the Applicant's site plans demonstrate conceptual compliance with the standard
above, but understands that future design changes may occur due to conditions assuming the

application is approved. To allow some flexibility in design, and to ensure that the Applicant
complies with the standard above, the Hearings Official correctly included the following
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condition of approval in his decision:

•

Prior to issuance of a development permit, the applicant shall provide details that
identify which features are being used to comply with EC 9.5500(7); and the following
note will be added to the Final Site Plan: "Buildings shall comply with the building
,
articulation requirements at EC 9.5500(7)."

In regards to EC 9.5500(13) On-Site Pedestrian Circulation, the Planning Commission notes that
the Applicant does not create a connection to the public accessway directly to the east: the
Ruth Bascom path. However, the Planning Commission also notes that the standards are
intended to provide connections on-site, and to adjacent public or private street right of way

lines only. As the standard does not require that connections to adjacent paths be provided, the
Applicant's proposal complies with this standard.

Lastly, with reference to EC 9.5500(14) Recycling and Garbage Areas, while conceptually
acceptable, no graphics of the structures are provided and further review to ensure the
structures comply with the criterion above will be necessary at the time of building permit. To
ensure this occurs, the Hearings Official correctly included the following condition of approval
In his decision:
•

)

Prior to issuance of a development permit, the applicant shall revise the site plan to
demonstrate compliance with EC 9.5650 Recycling - Small Collection Facility Standards

and EC 9.6740 Recycling and Garbage Screening. The following note shall also be added
to the applicant's site plan: "Recycling and Garbage areas shall comply with EC 9.5650
and EC 9.6740."

Based on the available information in the record, the Planning Commission finds that the
Hearings Official did not err with respect to this appeal issue.

Aooeal Issue #9: The Hearings Official misconstrued applicable law and made inadequate
findings not based on substantial evidence with regard to EC 9.5500(6).
Hearings Official's Decision

The Multiple Family Development Standards at EC 9.5500(6) state:
(6)

Building Mass and Facade.
Maximum Building Dimension. Neither the maximum length nor width of
(a)
any building within 40feet af a front lot line can exceed 100 feet In the R1 and R-2 zones and 150 feet in all other zones.

The criteria for adjustment to this standard states the following:
EC 9.8030(8):

'.J

(a)

Maximum Building Dimension. The requirements setforth in EC
9.5500(6) (a) may be adjusted if the proposal creates building massing
and/or facades that:
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1.

2.

Create a vibrant streetfacade with visual detail.
Provide multiple entrances to building or yards.

The Hearings Official found that the proposed adjustment, which includes vertical articulation,
horizontal massing variations in the form of decks, patios, and large window, and siding

treatment creates a vibrant street facade (page 19). The Hearings Official agreed with staff that
the proposed building provides sufficient means by which an adjustment is warranted.

Summary of Appellants' Argument

Appellants argue that the Hearings Official relies on generalities in his findings. The proposed
architectural design and finishings, the Appellants argue, are not yet established and therefore
do not warrant adjustment under EC 9.5500(6).
Planning Commission's Determination
The Planning Commission finds that the Hearings Official did not err in determining that an
adjustment to EC 9.4290(2) is warranted for proposed Building 2 and that the adjustment
approval criteria at EC 9.8030(8) are satisfied. The Applicant requests an adjustment to the

standard at EC 9.5500(6) for Building 2, which exceeds the maximum allowable building length
by approximately 31 feet. The Applicant's proposal provides evidence of articulation, multiple
building entrances, private patios, and decks.
Based on the available information in the record, the Planning Commission finds that the
Hearings Official did not err with respect to this appeal issue.
Appeal Issue #10: The Hearings Official misconstrued applicable law and made inadequate
findings not based on substantial evidence with regard to EC 9.6735(2).
Hearings Official's Decision
EC 9.6735 states:

9.6735 Public Access Required.
Except as otherwise provided in thfs land use code, no building or
(1)
structure shall be erected or altered except on a lotfronting or abutting

on a public street or having access to a public street over a private street
or easement of record approved in accordance with provisions contained
in this land use code.

(2)

Access from a public street to a development site shall be located in
accordance with EC 7.420 Access Connections - Location. If a
development will increase the development site's peak hour trip
generation by less than 50% and will generate less than 20 additional
peak hour trips, the development site's existing access connections are
exempt from this standard.

The related adjustment review criteria at EC 9.8030(28) states:
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Public Access Required. The public access requirement of 9.6735(2) may be
adjusted if the site developer demonstrates any of the following:
Physical conditions preclude compliance with EC 7.420. Such conditions
(a)
may include, but are not limited to, topography, trees, existing buildings

or other existing development on the subject property or adjacent
property.

(b)

The proposed adjustments to the standards will provide safe ingress and
egress to the development site, will not negatively impact the efficiency of
the public right-of-way, and will not result in a hazard to the bicycle,
pedestrian or vehicular traffic using the right-of-way.

(c)

(d)

The proposed development will not impact one or more of the existing
access connections to the development site. Impact to an existing access
connection includes, but is not limited to, increasing the number of
vehicles, either directly or indirectly, that will utilize an existing access
connection for ingress or egress to the development site.
Compliance with EC 7.420(l)(c) will result in traffic patterns inconsistent
with the character of the property located within a quarter mile radius of
the development site or will increase the number of vehicular trips using
the street with the lower classification above the typical daily trip range
for that street's classification.

The Hearings Official relied on the June 20, 2018 staff report and report of the Applicant's
traffic engineer (Kelly Sandow P.E., Sandow Engineering, "Tech Memo" dated May 9, 2018 as
part of application materials and included in the application file for reference) to find that an
adjustment to EC. 9.6735(2) is warranted.
Summary of Appellants' Argument

The Appellants state that the Hearings Official's findings are conclusory and, therefore, not
based on substantial evidence.
Planning Commission's Determination

The Planning Commission finds that the Hearings Official did not err in determining that the
Applicant satisfies the approval criteria at EC 9.8030(28) and that the adjustment to EC 9.6735
Public Access Required is satisfied. Public Works Engineering referral comments (June 13, 2018)
state that the analysis provided by the Applicant's traffic engineer, Kelly Sandow, P.E. of
Sandow Engineering, conclude that the proposed access to River Road will provide safe ingress

and egress, will not negatively impact the efficiency of the public right-of-way, and will not
result in a hazard to bicycle, pedestrian, or vehicular traffic using River Road. Based on this
evidence from a qualified traffic engineer, and agreement from the City's Public Works staff,

the Planning Commission finds that the adjustment standard at EC 9.8030(28) is met and the
adjustment is warranted.

Based on the available information in the record, the Planning Commission finds that the
Hearings Official did not err with respect to this appeal issue.
.A

Appeal Issue till: Appellants incorporate by reference all arguments made by Sean T.
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Malone, Greenlight Engineering, Rob Handy, Julie Hulme, H.M. Sustaita, Loren Schein, the City
Attorney, and LandWatch Lane County.

Hearings Official's Decision
The Hearings Official's decision addresses the arguments previously raised by opponents as part

of the initial hearing process and, as such, his findings are included herein by reference.

Summary of Appellants' Argument
Appellants conclude their appeal statement incorporating by reference all arguments by the
identified parties.

Planning Commission's Determination
This appeal issue does not provide a clear argument or specific assignment of error, and
therefore lacks sufficient specificity for the Planning Commission to respond any further.
CONCLUSION

V.

The Eugene Planning Commission reviewed the record and the assignments of error in the
appeals, and hereby affirms with modification the Decision of the Hearings Official to
conditionally approve the Willamette Greenway Permit, Site Review, and Adjustment Review
for Lombard Apartments (WG 18-3/SR 18-3/ARA 18-8). The conditions of approval imposed by

the Hearings Official and adopted by the Planning Commission are included below for ease of
reference.

1.

Prior to the issuance of a development permit the applicant shall provide details that
identify which features are being used to comply with EC 9.5500(7); and the following
note will be added to the Final Site Plan: "Buildings shall comply with the building
articulation requirements at EC 9.5500(7)."

2.

Prior to issuance of a development permit, the applicant shall revise the site plan to
demonstrate compliance with EC 9.5650 Recycling - Small Collection Facility Standards
and EC 9.6740 Recycling and Garbage Screening. The following note shall also be added

to the applicant's site plan: "Recycling and Garbage areas shall comply with EC 9.5650
and EC 9.6740.

3.

The following restriction shall be required to be shown on the Final Site Plan in
accordance with EC 9.6500(3): "No building, structure, tree or other obstruction shall be
placed or located on or in a Public Utility Easement."

4.

The proposed Public Utility Easement shall be conveyed by a separate document
meeting City standards in conjunction with the Privately Engineered Public
Improvements (PEPI) permitting process.

5.

Prior to issuance of a building permit, the applicant shall obtain approval of a PEPI
permit for the construction of Lombard Street and any associated infrastructure that will
be public including the proposed public wastewater line.
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During the PEPI process, the applicant shall provide a street deed to convey the right-of-

way for Ldmbard Street to the City.
7.

In conjunction with the PEPI process, the applicant shall submit a street tree agreement
application with a street tree plan to the City Urban Forester for review. Approval of the

agreement will be required prior to PEPI approval.
8.

Prior to the issuance of a development permit, the applicant shall demonstrate
compliance with EC 9.6791 through EC 9.6797.

9.

The applicant shall add the following note onto its Final Site Plans: "Parking areas shall
comply with the standards at EC 9.6420."
.

10. The entire stall depth of the northern-most and western-most parking stall, adjacent to
the north property line and near River Road access, shall be a minimum of 15 feet in
depth from each corner and marked "compact", eliminated, or otherwise revised to
meet EC 9.6420.

11. Final site plans shall be revised to require L-3 High Screen Landscaping along the south
property line of the western-most parking area.

)

The Planning Commission modifies the Hearing Official's decision and finds that the criteria in
EC 9.8815 are applicable to this application. The Willamette Greenway Permit, Site Review, and
Adjustment Review applications are hereby approved with conditions. The foregoing findings
and conclusions are adopted as the Final Order of the Eugene Planning Commission on Appeal

of the Hearings Official's Conditional Approval for Lombard Apartments Willamette Greenway
Permit, Site Review, and Adjustment Review (WG 18-3/SR 18-3/ARA 18-8), on this 6th day of
September, 2018.

A
KriSterRaylor, Chair
Eugene Planning Commission

Attachment A: Hearings Official's Decision, dated. August 7, 2018.

\
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ATTACHMENT A
DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF EUGENE, OREGON

WILLAMETTE GREENWAY, SITE REVIEW, AND ADJUSTMENT REVIEW

INTRODUCTION

Application File Name (Number):

Lombard Apartment LLC (WG 18-3/ SR 18-3/ ARA 18-8)
Applicant's Request:

Approval of a Willamette Greenway Permit, Site Review, and Adjustment Review to
construct 94 residential apartment units.
Subject Property/Location:

Located on the east side of River Road north of Lombard Street. Assessor's Map: 17-04-2512 Tax Lot 1000.
Relevant Dates:

Applications submitted on April 6, 2018; supplemental materials submitted and application
deemed complete at applicant's request on May 11, 2018; public hearing held on June 27,
2018.
Applicant's Representative:

Micheal Reeder.
Lead City Staff:

Rodney Bohner, Assistant Planner, Eugene Planning Division.
Summary of the Public Hearing

The Hearings Official held a public hearing on this application on June 27, 2018.

The

Hearings Official stated he had no conflicts of interests, was not biased, and had no ex parte
communications to disclose.

No person objected to the Hearings Official conducting the

hearing. Rodney Bohner (Bohner), Assistant Planner, and Alissa Hansen, Principal Planner,
were present for the hearing. Bohner presented the staff report, recommending approval of

the application. Micheal Reeder, the applicant's representative, testified in favor of the
application. Bill Kloos argued that the Willamette Greenway provisions could not be applied
under the relevant needed housing statutes. A number of opponents testified in opposition to
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" A

)
the applications, primarily based on concerns about traffic, effects on the Willamette
Greenway, and the sale of the property by a public entity. At the conclusion of the public
hearing, the Hearings Official left the record open twelve days for the submission of new
evidence and argument, seven additional days for responses to the new evidence and

argument, and an additional seven days for the applicant's final legal argument.
FACTS

The property is a 3.59-acre undeveloped property located at the northern terminus of

Lombard Street, with frontage along River Road to the west. To the east sits the City's Riverfront
bike path, and then the Willamette River. To the southeast is Maurie Jacobs Park which is a City
park that includes parking, a sports field, and other park amenities. The entire site is zoned
Medium-Density Residential (R-2) with Nodal Development (ND) overlay. The southern portion

of the site has a Site Review (SR) overlay. The entire property is located within the bounds of the
Willamette Greenway. The property is an area of residential uses sandwiched between River Road
and the Willamette River. Lombard Street currently ends at the southern boundary ofthe property.
The proposal would extend Lombard Street to the northern boundary. The proposal is to construct
94 apartments in four buildings, as well as a leasing office and maintenance building. The main
entrance would be from River Road.
ANALYSIS

A. Preliminary Issues

Initially, Dennis Sandow (Sandow) requests that the open record period be extended. Sandow
argues that more time is needed to respond to the numerous issues, in particular because of the

July 4th holiday. The open record period was actually five days longer than the standard 21 -day

period for precisely the July 4th reason Sandow raises. The 120-day deadline for making the
decision would be in jeopardy if the open record period were extended for any additional time. In
any event, the open record period complies with the requirements of ORS 197.763. Sandow's

request to extend the Open record is denied.
1

During the second open record period (to respond to evidence submitted during the first open
record period), Julie Hulme (Hulme) submitted an email in opposition to the application stating
that the opposition was being provided "[o]n behalf of the River Road Community Organization."
July 16, 2018 E-mail. On July 22, 2018 (during the open record period for the applicant's final
legal argument), Jon Belcher (Belcher) - who is apparently a co-chair of the River Road
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Community Organization (RRCO) - submitted an e-mail stating that Hulme was
not authorized to
speak for the RRCO and that the RRCO did not have any position on the merits
of the application.
Belcher asks that Hulme's e-mail be stricken from the record or that his email
be included in the
record. Hulme's e-mail raises the issue ofthe applicability ofthe Willamette Greenway
provisions

and the proposal's density calculations. Those issues are raised (and in greater detail)
by numerous
other parties, so I have to address those issues. I do not see that whether Hulme
is speaking for the

RRCO or not would affect my decision, but I appreciate the clarification from
the RRCO and it is
duly noted that Hulme does not speak for the RRCO. The e-mail from Belcher
should be included

in the record to clarify this point.
B. Willamette Greenway

1.

Willamette Greenway Approval Criteria

-

The property is located within the Willamette River Greenway. Therefore, under
the Eugene

Code (EC), the application is required to comply with the Willamette Greenway
provisions of EC

9.881 5. 1 The staff report explains how the application meets all of the approval criteria.
There are
numerous approval criteria, and opponents do not challenge most ofthe findings
in the staff report.

Therefore, I adopt and incorporate the findings in the staff report in this
decision, except as

discussed further.2
EC 9.8815 provides:

"Willamette Greenway Permit Approval Criteria and Standards. Willamette
Greenway permit approval may be granted only if the proposal conforms to
all
the criteria in subsections (1) through (4), and the applicable standards
of
subsection (5) as follows:

"(1)

To the greatest possible degree, the intensification, change of use,
or development will provide the maximum possible landscaped
area, open space, or vegetation between the activity and the river.

"(2)

To the greatest possible degree, necessary and adequate public
access will be provided along the Willamette River by appropriate
legal means.

i

As discussed later, the applicant argues that the provisions of EC 9.8815 are
not applicable to the application due to
recently enacted housing statutes.

This includes the clarifications to the staffreport as explained in staffs July 8,
2018 Memorandum.
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;
"(3)

The intensification, change of use, or development will conform
with applicable Willamette Greenway policies as set forth in the

.

Metro Plan.

"(4)

In areas subject to the Willakenzie Area Plan, the intensification,
change of use, or development will conform with that plan's use
management considerations.

"(5)

In areas not covered . by subsection (4) of this section, the
intensification, change of use, or development shall conform with
the following applicable standards:
"(a)

Establishment of adequate setback lines to keep structures
separated from the Willamette River to protect, maintain,
preserve, and enhance the natural, scenic, historic, and

recreational qualities of the Willamette Greenway.
Setback lines need not apply to water related or water
dependent activities as defined in the Oregon Statewide
Planning Goals and Guidelines (OAR 660-15-000 et seq.).

"(b)

Protection of significant fish and wildlife habitats as
identified in the Metropolitan Plan Natural Assets and
subsequently
Sites
Constraints Working Paper,

determined to be significant by the Oregon Department of
Fish and Wildlife shall also be protected.
"(c)

Protection and enhancement of the natural vegetative
fringe along the Willamette River to the maximum extent
practicable.

"(d)

Preservation of scenic qualities and viewpoints as
identified in the Metropolitan Plan Natural Assets and
Constraints Working Paper.

"(e)

Maintenance of public safety and protection of public and
private property, especially from vandalism and trespass in
both rural and urban areas to the maximum extent
practicable.

"(f)

Compatibility of aggregate extraction with the purposes of
the Willamette River Greenway and when economically
feasible, applicable sections of state law pertaining to
Reclamation of Mining Lands (ORS Chapter 517) and
Removal of Material; Filling (ORS Chapter 541) designed
to minimize adverse effects to water quality, fish and
wildlife, vegetation, bank stabilization, stream flow, visual
quality,

noise,

safety,

and

to

guarantee

necessary

reclamation.
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Compatibility with recreational lands currently devoted to
metropolitan recreational needs, used for parks or open
space and owned and controlled by a general purpose
government and regulation of such lands so that their use

will not interfere with adjacent uses.

"As used in this section, the words 'the greatest possible
degree' are drawn from Oregon Statewide Planning Goal 15
(F.3.b.) and are intended to require a balancing of factors so
that each of the identified Willamette Greenway criteria is

met to the greatest extent possible without precluding the
requested use.

"(6)

When site review approval is required, the proposed development
will be consistent with the applicable site review criteria.

"(7)

The proposal complies with all applicable standards explicitly
An approved adjustment to a
addressed in the application.
standard pursuant to provisions beginning at EC 9.8015 ofthis land
use code constitutes compliance with the standard.".

Opponents argue that the proposal does not satisfy EC 9.8815(1), which requires that "[t]o

the greatest possible degree, the * * * development will provide the maximum possible landscaped
area, open space, or vegetation between the activity and the river." The proposal includes a 100foot setback from the river, although only approximately 70 feet of that is on the applicant's
property. The rest of the setback is provided by City owned property that includes the river trail

and bike path. The open space proposed by the development is approximately 15% ofthe property.
According to opponents, only preserving 15% of the property in open space fails to satisfy EC
9.8815(1). The staff report found:

"The applicant's response under this criterion does not provide much
information, but clearly the applicant chose to locate, the development at least
100 feet from the river, and to retain that open space area along the bike path
and river. Staff believes the applicant's site plan and other available information
showing ample distance and existing riparian vegetation between the

development and the river is sufficient to demonstrate compliance with this
criterion." StafFReport 4.

Opponents argue that this does not provide the maximum possible open space to the

greatest degree possible. Theoretically, the applicant could not develop the property at all and have

the entire site be open space. If "to the greatest possible degree" meant the theoretical maximum
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degree"
then no development could ever occur. EC 9 .8 8 1 5 (5) explains that "to the greatest possible
means:

"As used in this section, the words 'the greatest possible degree' are drawn from

Oregon Statewide Planning Goal 15 (F.3.b.) and are intended to require a
balancing of factors so that each of the identified Willamette Greenway criteria
is met to the greatest extent possible without precluding die requested use.

to
As EC 9.8815(5) explains, "the greatest possible degree" language cannot be used
t complex - that
preclude the requested use. The requested use is a 94-unit multi-family apartmen
in the western
is a permitted use in the R-2 zone. The applicant has placed all of the development

argued, and I
portion of the property - as far away from the river as possible. Opponents have not
way that retains
do not see, that the applicant could have configured the proposed development in a
space closer to
94 units and the associated requirements in a way that would provide more open

in order to
the river. I also do not see that the applicant is required to reduce the requested density
preserve more open space. EC 9.8815(1) is satisfied.

that "[t]o
Opponents argue that the proposal does not satisfy EC 9.8815(2), which requires
along the
the greatest possible degree, necessary and adequate public access will be provided
proposal does
Willamette River by appropriate legal means." According to opponents, because the

would prevent
not provide public access from the property to the river and a proposed fence
access. The staff
residents from accessing the river, the proposal does not provide adequate public
report found:

"The applicant further states that there is a public bike path on the west
side ofthe greenbelt between the river and this site that provides adequate public
access to the river. The applicant also states that the extension ofLombard Drive
(Street) will also allow future development to the north of the site to gain access
to Marie Jacobs Park by travel southbound through the site along public
roadways to the park.

"Staff believes that the above criterion requires access to be provided along the
river, and in this case the applicant benefits from the existence of the City's
Riverfront Path System. This existing system provides a path that is paved, and
runs along the river from Springfield to the Beltline Highway, providing access
along the Willamette River. The applicant has proposed a 42" fence along the
100 foot setback that will block access from the site to the Riverbank Path
System.

"While it is unfortunate that the applicant has not proposed a direct access to
that path, the above criterion does not necessarily require that access be provided
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directly from the development site in all cases. Based on the available evidence,

and the specific wording of the criterion above, staff believes this criterion is
met." Staff Report 4-5 (emphasis in original).
I agree with the staff report. EC 9.8815(2) addresses adequate public access "along the
river." There is more than adequate public access along the river. The City's renowned Riverfront
Path System runs to the east of the property along the river. If the property was adjacent to the
river and proposed to restrict access along the river then opponents would likely be correct that the
criterion is not satisfied. But that is not the scenario in the present case. EC 9.8815(2) is satisfied.
Opponents argue that the proposal does not satisfy EC 9.8815(3), which requires that the
proposed development "conform with applicable Willamette Greenway policies as set forth in the

Metro Plan." According to opponents, the proposal does not conform with a number of applicable
plan policies. The only applicable plan policy identified in the staff report is Metro Plan Section
III-D, Policy D.5, which provides:
"New development that locates along the river corridors and waterways shall be
limited to uses that are compatible with the natural, scenic, and environmental
qualities of those water features."
According to opponents, a "towering" 35-foot apartment complex is not compatible with
the natural, scenic, and environmental qualities of the Willamette Greenway. The staff report
found:
"* * * staff believes this policy is met to the extent that the proposed
development of multi-family residential uses is allowed in the applicable R-2

zone, and otherwise found to be consistent with the natural resource protections
afforded through the Willamette Greenway Permit criteria. Those requirements
in EC 9.88 1 5 are locally adopted regulations that implement Statewide Planning
Goal 1 5 in the context of this policy.

"Based on the available information, staff believes this criterion is met." Staff
Report 5.

I agree with the staff report. The policy talks about "uses" that are compatible with the

applicable water feature. The applicable R-2 zoning allows multi-family residential - that is the
use. By adopting R-2 zoning for the property the City obviously envisioned multi-family
residential use as a potential use for the property. The City clearly thought such a use was
compatible with the Willamette River Greenway or it would not have zoned the property R-2. 1 do
not see that the plan policy allows micro-management of the building layout or design of a
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I
river as
permitted use. Even if it did, the proposal locates the development as far away from the

height
possible. I do not see that merely because the proposed development uses the full 3 5 -foot

the
maximum allowed under R-2 zoning that it somehow renders the proposal incompatible with
natural, scenic, and environmental qualities of the greenway.

LandWatch Lane County also argues that there are numerous other Metro Plan policies

3
that the proposal does not comply with. Those alleged applicable policies involve Goal
any
Agricultural policies and Goal 5 Open Space policies. I do not see that those policies have
still not
particular relevance to the proposed development. Even if they did, however, they would
ce with
be applicable approval criteria because EC 9.8815(3) specifically requires conforman
The
"applicable Willamette Greenway policies as set forth in the Metro Plan." (Emphasis added.)
There
Willamette Greenway policies are specifically provided in section III D of,the Metro Plan.

Plan
are eleven specific policies listed in this section - of which Policy D 5 is one. The Metro
e
policies cited by LandWatch Lane County are not found under section III D and are not Willamett
is
Greenway policies. Therefore, they are irrelevant for purposes of this decision. EC 9.8815(3)

)

.

satisfied.

All of the Willamette Greenway approval criteria are satisfied.
2.

Whether the Willamette Greenway Approval Criteria Apply

the
Although the applicant submitted an application for a Willamette Greenway permit,
the City
applicant also argues that under the recently enacted state needed housing statutes that

may not apply the Willamette Greenway approval criteria because they are not clear and objective

approval standards.3
The proposed development is needed housing, and the applicant proceeded under the clear
review
and objective site review approval criteria of EC 9.8445 rather than the general site

housing
approval criteria (which are not clear and objective) ofEC 9.8440. State statutes regarding

such
and needed housing require a local government to provide clear and objective standards for
housing. ORS 197.307 provides, in pertinent part:

"(4) Except as provided in subsection (6) of this section, a local government
may adopt and apply only clear and objective standards, conditions and
procedures regulating the development of housing, including needed
housing. The standards, conditions and procedures:

3 The Home Builders Association of Lane County also makes this argument.
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May include, but are not limited to, one or more provisions regulating the
density or height of a development.

May not have the effect, either in themselves or cumulatively, of
discouraging needed housing through unreasonable cost or delay.

"(b)

*

"(6)

*

*

*

In addition to an approval process for needed housing based on clear and
objective standards, conditions and procedures as provided in subsection
(4) of this section, a local government may adopt and apply an alternative
approval process for residential development based on approval criteria
regulating, in whole or in part, appearance or aesthetics that are not clear
and objective if:

"(a)

The applicant retains the option of proceeding under the approval

process that meets the requirements of subsection (4) of this
section;

.

"(b)

The approval criteria for the alternative approval process comply
with applicable statewide land use planning goals and rules; and

"(c)

The approval criteria for the alternative process authorize a density
at or above the density level authorized in the zone under the
approval process provided in subsection (4) of this section."

The applicant and the Homebuilders Association of Lane County argue that the Willamette
Greenway approval criteria are not clear and objective standards and therefore the City may not

apply them to the needed housing application.4 There does not seem to be much doubt that the
Willamette Greenway standards of EC 9.8815 are not clear and objective. For instance, EC
9.8815(1) and (2) both require a proposal to provide attributes to "the greatest possible degree."
This is an inherently unclear and subjective standard. I agree with the applicant's analysis in its
July 23, 2018 memorandum explaining why the EC 9.8815 approval criteria are not clear and
objective. The real issue is not so much whether the Willamette Greenway approval criteria are
clear and objective but whether they must be applied despite not being clear and objective.
Initially, the Assistant City Attorney (ACA) argues that a Hearings Officer does not have

the authority to determine that the City may not apply approval criteria to a proposed needed
housing application. According to the ACA:

4 The applicant and the Homebuilders Association ofLane County make complementary arguments regarding whether
the Willamette Greenway approval criteria may be applied to the application. For convenience and brevity I will just
refer to these arguments as the being made by the applicant.
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"The City has consistently maintained the position that once the City Council
adopts a code provision only the Council (through a code amendment) or an
authority hierarchically above it (LUBA or a court), can void or choose not to
apply that code provision. Neither city staff, the planning commission, nor the
hearings officer have the legal authority to choose to ignore or override land use
criteria adopted by the City Council." ACA July
Memorandum 3-4 fh 1.
approval

16,

2018

The ACA memorandum does not explain the basis for this assertion, but it appears to be

based on the reasoning in a memorandum from another ACA in the Chamotee Trails PUD (PDT

15-1) case (Chamotee Trails Memorandum).5 The Chamotee Trails Memorandum states that the
Planning Commission (and now extended to the Hearings Official) "does not have the authority to
m
determine a provision is not clear and objective." Id. at 1. The Chamotee Trails Memorandu

explains the basis for this conclusion:

"The City Council adopted the 19-lot rule and the remainder of the needed
housing PUD criteria by ordinance. Section 48 of the Eugene Charter provides
that 'all acts by the city or any of its officers, employees or agencies shall be
* * *
Any action by this charter committed to the discretion of
presumed valid
the council, when taken, shall be final and shall not be reviewed or called into
question elsewhere.' At the time the 19-lot rule was adopted into the new land
use code, the statutory 'clear and objective' requirement was in effect. The
council is presumed to have known of this requirement and adopted a provision
that was in compliance with it."

I tend to agree with this analysis. If the City Council (or the Planning Commission in my
case) has determined that a particular provision is clear and objective, absent some extraordinary

circumstances that I cannot think of, I should be bound by that determination unless and until a
higher body determines differently. The situation described in the Chamotee Trails Memorandum,

however, is not the situation in the present case. The City Council has adopted clear and objective
standards for different housing applications - the Needed Housing Track. The City Council has
also adopted standards involving discretion for those housing applications - the General Track.

The 19-lot rule was adopted under the clear and objective standards of the Needed Housing Track.
I agree with the other ACA that the City Council had determined that the 19-lot rule was clear and

objective so the Planning Commission and Hearings Official should defer to the City Council. If
for instance, the applicant were arguing that any of the Needed Housing Track site review approval

5 The memorandum was submitted into the record by theHomebuilders Association of Lane County.
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criteria were not clear and objective, I would almost certainly agree with the ACA that I should
not find otherwise.

In the present case, however, the Willamette Greenway approval criteria were adopted long
before the 2017 statutes requiring clear and objective approval standards for all housing (and even
before the statutes requiring clear and objective standards for needed housing). Unlike the

Chamotee Trails case, the City Council (as far as I am aware) has never determined that the
approval standards of EC 9.8815 are clear and objective. In fact it seems odd that the ACA would
argue that I could not determine that the EC 9.8815 approval criteria are not clear and objective
when she admits as much in her memorandum:

"It is not possible to draft clear and objective approval criteria that also require
an applicant to comply with phrases like 'the best possible,' 'the greatest
possible degree,' and 'the maximum possible,' as required by Goal 15. The City
cannot comply with the requirements of ORS 390.314 and Goal 15 and also be
limited to the application of clear and objective standards for proposed housing
developments within the Greenway." ACA Memorandum 4.

Again, the question is not so much whether the EC 9.8815 approval criteria are clear and

objective (they are not), but whether they trump the needed housing statutes because the proposed
development is in the Willamette Greenway. If the City Council or Planning Commission has

expressed an opinion on that issue no one has brought it to my attention and I am not aware of any
such opinion. The question of what approval criteria apply to a land use application is squarely
within the universe of questions a hearings official is required to answer. I do not see that I am
precluded from considering the issue.
The applicant has persuasively explained why the EC 9.88 1 5 approval criteria are not clear

and objective. Under ORS 197.307(4), this at least establishes a primafacie case that the approval
criteria may not be applied to the proposal. Absent some argument that explains why the EC 9.8 8 1 5

approval criteria nonetheless apply, I have no choice but to agree with the applicant that the
approval criteria do not apply. Initially, many ofthe opponents argue that the Goals have to trump
state statutes. These opponents essentially argue that the Goals are akin to a land use constitution
or super-precedent that the legislature cannot undue. While the Statewide Planning Goals certainly
have a ring of authority to them, they are still just statutorily created goals which can be undone
just as easily through other statutory enactments. Furthermore, not applying the EC 9.8815

approval criteria to needed housing applications would hardly overturn or invalidate the goal, the
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"A

)
the greenway . This argument does not
goal would still apply to all other proposed development in
provide a basis to trump the needed housing statutes.
to the needed housing statutes,
The ACA first argues that prior to the 2017 amendments
to the development of needed housing
the clear and objective standards requirement only applied

ty was not considered buildable
on buildable lands. The ACA further argues that the subject proper
needed housing statute eliminated
lands because it is in the greenway. The 2017 amendments to the
le lands and applied them to not only
the restriction of the clear and objective standards to buildab

all needed housing but all housing period. According to the ACA,

"[t]here is no indication that the

not entitled to clear and objective
legislature intended to change this [that the application was
197.307(4) that does not include the
standards] when it passed * * * a revised version of ORS
contrary, I agree with the applicant
reference to 'buildable land.'" ACA Memorandum 3. On the
that if anything the opposite conclusion should be drawn:

)

.

than to rub out
"It is difficult to conceive of any other intent of the legislature
197.307(4) applies
the issue of whether the clear and objective standards of ORS
of the new statute.
to land outside of the buildable lands inventory than the text
7(4) applies to
197.30
ORS
that
clear
Whatever it meant before, it is now crystal
Applicant's
ry]."
invento
all housing - not just housing in the [buildable lands

July 23, 2018 Memorandum 10- 11.6
take precedence over ORS
Next, the ACA argues ORS 309.314 and Goal 15 must

on and a particular statutory
197.307.7 According to the ACA, when a general statutory provisi
argues that Goal 15 and ORS
provision are inconsistent, the particular intent controls.8 The ACA
Willamette River Greenway - while
390.314 speak to a particular concern - preservation of the
I agree with the applicant that the
ORS 197.307(4) applies to all lands and housing in the state.
has the more narrow particular intent
opposite argument is more persuasive - that ORS 1 97.307(4)
in the greenway. Furthermore,
- housing development - while Goal 1 5 applies to all development
statute. ORS 174.010 requires
as the applicant explains, ORS 197.307(4) was the later enacted

explains that although there is a
6 Although I do not see that it affects my analysis, the applicant persuasively
inventory that local

not be on the buildable lands
presumption that lands such as those in the greenway would
did include the subject property on the buildable
City
the
that
and
wished
governments could include them if they
lands inventory.

tte Greenway. Goal 15 expounds

7 ORS 390.314 provides the legislative findings and policy to establish the Willame
EC 9.8815.
on those policies, and the City implemented Goal 15 through

)

n are inconsistent, the latter is
8 ORS 174.020(2) provides: "When a general provision and a particular provisio
the particular

intent that is inconsistent with
paramount to the former so that a particular intent controls a general
intent."
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seemingly inconsistent statutes to be reconciled to give effect to both, ifpossible.9 It is possible

to

of EC 9.881 5 to
give effect to all provisions by not applying the non-clear and objective standards

non-residential
needed housing developments but still imposing such requirements on future
development.

standards
In conclusion, the needed housing statutes provide that only clear and objective
now all housing
may be applied to needed housing applications such as the present case (and
clear and objective.
applications). The Willamette Greenway approval criteria ofEC 9.8 1 1 5 are not
in the Willamette
Absent some argument that the needed housing statutes do not apply to housing

be a winning
Greenway, the approval criteria of EC 9.8815 cannot be applied. While there may
housing statutes,
argument as to why the Willamette Greenway approval criteria trump the needed
end up before
I do not see that that argument has been made in this case. As this case will likely
d. Given the
the Planning Commission, perhaps the legal arguments may be more fully develope
9.8815 cannot
legal arguments before me, I agree with the applicant that the approval criteria ofEC
be applied to the application because they are not clear and objective.
C. Site Review

Housing
As discussed earlier, the applicant is proceeding under the clear and objective Needed
adjustments to a
Track site review approval criteria of EC 9.8445. The applicant is also seeking
review approval
number of the site review approval criteria. The staff report explains how the site
not challenge most
criteria are satisfied. There are numerous approval criteria, and opponents do

in the staff report
of the findings in the staff report. Therefore, I adopt and incorporate the findings

in this decision, except as discussed further.10
9.3980 lot
EC 9.8445(4)(a) requires that the proposal comply with the EC 9.2000 through

ns:
dimension and density requirements. The staff report explains the density calculatio
"The minimum density for the subject site is 15 units per acre as established by
the /ND Nodal Development Overlay Zone at EC 9.4290 * * *. The R-2 base
is
zone of the subject site provides that a maximum density of 28 units per acre
allowed * * *.

and declare
9 ORS 174.010 provides: "In the construction of a statute, the office of the judge is simply to ascertain

or to omit what has been
what is, in terms or in substance, contained therein, not to insert what has been omitted,
to be adopted as will
possible,
if
is,
n
constructio
such
particulars
or
provisions
several
are
there
inserted; and where
give effect to all."

10 This includes the clarifications to the staff report as explained in staff's July 9, 2018 Memorandum.
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"The applicant also provides a calculation on sheet A1 of the May 11, 2018
application materials. The calculation identifies the entire site area as being 3 .59
acres, subtracts the .21 acres to be dedicated for Lombard Street, and concludes
that 94 units is the maximum density considering 28 units per net acre is
allowed." Staff Report 22.

of
Opponents argue that the applicant and the City improperly calculated the amount

the rules
acreage to be subtracted from the 3.59 total acreage ofthe property. EC 9.2751 sets forth
for calculating net density:
"(1)

Density
#

"(b)

?|s * jJ?

For purposes of this section, 'net density' is the number of
dwelling units per acre of land in actual residential use and
reserved for the exclusive use of the residents in the development,
such as common open space or recreation facilities.

"(c)

For the purposes of calculating net density :
Ujfc

£

^

sH

%

The acreage of land considered part of the residential use

"(1)

shall exclude public and private streets and alleys, public
parks and other public facilities."

Street The applicant only subtracted the area proposed for the extension of Lombard

proposed
which is .21 acres. Opponents argue the applicant should also have subtracted the areas

office and
for access from River Road - in essence all of the paved area - as well as the leasing
maintenance building, and the open space proposed for the eastern portion of the property.
n
Initially, opponents argue that the access from River Road and internal paved circulatio
EC 9.0500
are streets and therefore must be subtracted for purposes of calculating net density.
defines "street" as:

•

"An improved or unimproved public or private way, other than an alley, that is
created to provide ingress or egress for vehicular traffic to one or more lots or
parcels, excluding a private way that is created to provide ingress or egress to
land in conjunction with the use of land for forestry, mining, or agricultural
purposes. A 'street' includes the land between right-of-way lines within the
ingress/egress easement areas serving multiple residential lots but excluding
'flagpole' portions of flag lots."

J
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According to opponents, the access from River Road and the internal circulation area is a

way that allows for ingress and egress of vehicular traffic. The applicant responds that the areas
are not streets but driveways. EC 9.0500 defines "driveway" as:

"The area located outside of the public right-of-way that abuts the access
connection and allows for vehicles to move to or from a development site.*
The staff memorandum of July 9, 2018 explains that the areas are "parking drives." EC

9.550(1 l)(b) provides that "[djriveways and parking drives are private roadways for projects or
portions of projects not served by streets." The EC clearly treats driveways and parking drives as

separate and distinct things from streets. I agree with the applicant and staff that the parking drives
do not have to be subtracted from the net density calculation.

Opponents also argue that the leasing office and maintenance building must be subtracted

from the net density calculation because they are "other public facilities" that are not "reserved the
exclusive use ofthe residents in the development. " The staff memorandum of July 9, 20 1 8 explains
that:

"Both the EC definition, and EC 9.275 l(l)(c)(l), use the specific language
'public facilities.' The provision does not include Teasing offices.' 'Public
facilities' are not defined in EC 9.0500. However, 'public facility projects' are
defined in the Metro Plan. Those definitions contemplate above-ground physical
structures such as water reservoirs, pump stations, and drainage or detention
ponds. The leasing office does not become a public facility simply because it
might be used by public entities, and therefore need not be excluded from the
calculation. Staff also believes it is reasonable to expect that the leasing office
will be for the use of residents who wish to reside at the development, therefore

meeting the requirements of EC 9.2751 to be included as part of the net density
calculation." Id. at 4-5.

I agree with staff that the leasing office is not a public facility that must be excluded from
the net density calculation. The same reasoning is applicable to the maintenance building - it is
hardly something that would be open to the public.

Finally, opponents argue that the open space area proposed for the eastern area of the

property must be excluded from the net density calculation. This argument is difficult to follow.
Apparently, opponents believe that areas within the Willamette Greenway must be excluded, but

the entire site is within the Willamette Greenway. Furthermore, the open space area is not open to
the public so it would seem to fall squarely within the category of common open space for the
exclusive use of the residents in EC 9.2751(l)(b). The application complies with EC 9.8445(4)(a).

Hearings Official Decision (WG 18-3/SR 18-3/ARA 18-8)

48

15

EXHIBIT A

WG-19-7 Attachment C

i,

Page 32 of 39

A

J
EC 9.8445(4)(f)(2) requires that access from a public street to a development shall be

located in accordance with EC 7.420 Access Connections. EC 7.420(3)(i) provides that the
proposal must comply with EC 9.6780, which provides:

Development sites shall have triangular vision
"Vision Clearance Area.
clearance areas on all street corners to provide for unobstructed vision consistent
with American Association of State Highway and Transportation Officials
(AASHTO) standards. (See Figure 9.0500 Vision Clearance Area). Vision
clearance areas shall be kept free of all visual obstructions from 2 lA feet to 9

feet above the curb line. Where curbs are absent, the crown of adjacent streets
shall be used as the reference point. These vision clearance requirements may
be adj usted if consistent with the criteria ofEC 9.8030(11) ofthis land use code."
(Emphasis added).
Opponents argue that the triangular vision clearance areas on the corners of Lombard Street

and Fir Lane are inadequate. The intersections opponents complain about are not part of or adjacent
to the subject property - they are a block or more away from the property. EC 9.0500 defines
"development site" as:

"A tract of land under common ownership or control, either undivided or
consisting oftwo or more contiguous lots of record. For the purpose of land use
applications, development site shall also include property under common
ownership or control that is bisected by a street or alley."

As the applicant's traffic engineer explains, "development site" does not include off-site
intersections. As the July 12, 2018 memorandum form Public Works further explains, EC 9.0500
defines "vision clearance area" as:

"A triangular area within a lot immediately adjacent to the intersection of streets
to provide a clear area for viewing approaching traffic for public safety purposes.
For the intersection of 2 improved public rights-of-way, the vision clearance
area is the triangular area of the lot at the intersection of two lot lines. At the
intersection of a public street and a private street, the vision clearance area is the
triangular area of the lot at the intersection of the lot line and each edge of the

street. For all vision clearance areas, the apex is located at the intersection of the
two 35 foot legs, extended if necessary. The base of the triangle extends
diagonally across the lot intersecting the two legs an equal distance from the
apex."

The development will be creating an access point on River Road and the Lombard Street
extension, but it will not be creating any new intersections. Therefore, EC 9.8670 is not applicable
!i

y

to the application. The applicant will provide adequate vision clearance area for the access points
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at River Road and Lombard Street. Opponents' arguments do not provide a basis to deny the
application.

EC 9.8445(2) requires that the proposal comply with the multi-family standards of EC
9.5500. EC 9.5500(1 l)(a) requires that street standards and connectivity requirements for local
residential streets shall be applied to public and private streets within multi-family developments
and states "[r]efer to EC 9.8615 Connectivity for Streets." Opponents argue the proposal does not
satisfy EC 9.6815(2)(f), which provides:

"In cases where a required street connection would result in the extension of an
existing street that is not improved to city standards and the street has an
inadequate driving surface, the developer shall construct a temporary barrier at
the entrance to the unimproved street section with provision for bicycle,
pedestrian, and emergency vehicle access. The barrier shall be removed by the
city at the time the existing street is improved to city standards or to an
acceptable standard adopted by the public works director. In making a
determination of an inadequate driving surface, the public works director shall
consider the street rating according to Eugene's Paving Management System
and the anticipated traffic volume."

Opponents argue that Lombard Street is not improved to City standards and that it has an
inadequate driving surface. According to opponents, the applicant should be required to install a
temporary barrier at the entrance to Lombard Street from the development. While Lombard Street

is not developed to City standards, the applicant and the City contend that it does not have an
inadequate driving surface. According to the applicant's traffic expert, while the street is narrow,

the roadway pavement is in generally good condition with no potholes or other significant

deterioration on the driving surface. While Lombard Street is not in perfect condition, it does not
appear to be "inadequate." The July 12, 2018 memorandum from public works states:

"EC 9.8615(2)(f) provides for the construction oftemporary barriers where there
is an inadequate driving surface. It is noted that road surfaces that are less than
full improvement to city standards are not necessarily considered to be
'inadequate' in this context. The applicant has proposed a suitable transition
surface between the new and existing segments of Lombard Street."
I agree with the applicant's traffic engineer and public works that Lombard Street is not
inadequate and therefore temporary barriers are not required.

Opponents argue that the applicant has not demonstrated compliance with EC 9.5500(7),
(13), or (14). These arguments are not particularly developed - opponents merely argue the
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standards are not satisfied or there is no finding of feasibility. The staff report explains that these
standards arc satisfied or can be satisfied through the proposed conditions of approval. I agree with

the staff report and I find that it is feasible to comply with the articulation requirements of EC

9.5500(7) with the proposed condition of approval. As discussed later, there is a long list of
building articulation features involved in the proposal.

All of the site review approval criteria are satisfied.
D. Adjustment Review

The applicant applied for a number of adjustments to the site review approval criteria. The

staff report explains that all of the requested adjustments satisfy the applicable approval criteria.11
The staff report explains how the adjustment review approval criteria are satisfied. There are
numerous approval criteria, and opponents do not challenge most ofthe findings in the staffreport.
Therefore, I adopt and incorporate the findings in the staff report in this decision, except as

discussed further.12
After the staff report had been issued, staff determined that the applicant needed to either
amend the site plan or seek an adjustment to the Nodal Development Overlay setback
requirements. In its July 16, 2018 memorandum, the applicant addressed this issue by requesting

an adjustment to EC 9.4290(2). The applicant provided a thorough analysis explaining why an
adjustment is warranted. Opponents have not challenged the applicant's request for this

adjustment. I have reviewed the applicant's findings and conclusions regarding an adjustment to
EC 9.4290(2), and I agree with those findings and conclusions. Therefore, I adopt and incorporate
those findings and conclusion in this decision. Applicant's July 16, 2018 Memorandum 1-5,

Opponents argue that the applicant's proposed adjustment for EC 9.5500(6) is not satisfied.
EC 9.5500(6) provides:

"Building Mass and Facade.

"(a)

)

Maximum Building Dimension. Neither the maximum length nor width
of any building within 40 feet of a front lot line can exceed 100 feet in the
R-l and R-2 zones and 150 feet in all other zones.

1 1 As discussed later, staff indicated that one additional adjustment would be required for Nodal Development setback
requirements. That adjustment is addressed later.

12 This includes the clarifications to the staff report as explained in staffs July 9, 2018 Memorandum.
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"(b)

Windows. Street facades shall contain windows covering a minimum of
15% of the facade on each floor level.

"(c)

Criteria for Adjustment. Adjustments to the standards in this subsection
may be made, based on criteria of EC 9.8030(8)(a)."

The applicant seeks an adjustment to allow a building more than 100 feet in length. Under
EC 9.8030(8)(a), the requirements set forth in EC 9.5500(6)(a) may be adjusted if the proposal
will "create a vibrant street fafade with visual detail" and "provide multiple entrances to buildings
or yards." Opponents argue that the applicant has not demonstrated how the proposed building
"creates a vibrant street fa9ade." The applicant responds that the proposed building will create a

vibrant street facade with visual detail by incorporating visual details such as modulation,
architectural articulation, and finish material selection. The building will also include an
exaggerated offset at the midpoint to visually break the building massing into two distinct
segments. Each segment also has multiple offsets and projections across the facade to break up the
massing even further. Vertical articulation is provided in addition to the horizontal massing
variations in the form of decks, patios, and large windows to enhance the "eyes on the street" and

connection between the interior and exterior. The siding treatment is broken up vertically in
alternating locations with changes in materials and color placement.
The standard of whether a proposed building creates a vibrant street fafade with visual

detail is a particularly subjective standard. The applicant has provided a long list of items designed
to create a vibrant street fa<jadc through visual detail. I agree with the applicant and staff that the

proposed building provides a sufficient vibrant street fa<pade with visual detail to warrant an
adjustment.

Finally, opponents' traffic engineer argues that an adjustment to EC 9.6735(2) is not
warranted to allow access from River Road rather than Lombard Street. I agree with the applicant

that this is an odd argument since much of the opposition to the proposal concerns opposition to
additional traffic on Lombard Street. In any event I agree with the staff report and the applicant's
engineer that the adjustment is warranted.

E. Other Issues

Opponents raise a number of issues that do not specifically relate to any applicable approval
criteria. Sandow argues that the application does not comply with Goal 1 (Citizen Involvement) or
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A

)

Goal 12 (Transportation). Neither Goal 1 nor Goal 12, however, is an applicable approval criterion
for the application. Therefore, Sandow's arguments provide no basis to deny the application.

Numerous opponents argue that the property should have never been sold to a private entity the property was previously owned by a public entity. While I understand opponents' concerns

about disposition of public property, that disposition has already occurred. The only issues
involved in this case are the applicable approval criteria. There is nothing that I can consider that
places any relevance on whether the property should be sold to a private entity - or this particular
private entity. Opponents' arguments do not provide a basis to deny theLdecision.

Opponents argue that the application should be denied because the applicant has not

established that the property is a legal lot. The basis for this argument is somewhat unclear.
Opponents cite an approval criterion - EC 9.8325(7)(a) - which is an approval criterion for planned

unit developments not for site review. Opponents then cite another Hearings Official decision
regarding a lot verification request. While the EC certainly provides a process for verifying legal
lots that hardly means that that is a requirement for eveiy application. Opponents argue that the
property was reduced in size in the past and therefore might not be a legal lot. The mere fact that
a property has changed sizes hardly suggests that it is a not a legal lot. As the July 9, 2018 staff
memorandum states:

"Staff note that the subject proposal is not subject to PlID approval criteria nor
PUD application requirements. Staff further add that the Willamette Greenway

Permit, Site Review, and Adjustment Review applications do not require the
applicant to provide evidence of legal lot status." Id. at 6.

Finally, opponents argue that aTraffic Impact Analysis (TIA) should have been performed.

Under EC 9.8670 there are triggers for when a TIA must be performed. EC 9.8670 provides:
"Traffic Impact Analysis Review is required when one of the conditions in
subsections (1) - (4) of this section exist unless the development is within an
area (a) shown on Map 9.8670 Downtown Traffic Impact Analysis Exempt
Area, or (b) subject to a prior approved Traffic Impact Analysis and is consistent
with the impacts analyzed.

(1)

A

The development will generate 100 or more vehicle trips during
any peak hour as determined by using the most recent edition of
the Institute of Transportation Engineer's Trip Generation. In
developments involving a land division, the peak hour trips shall
be calculated based on the likely development that will occur on
all lots resulting from the land division.
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increased traffic resulting from the development will
contribute to traffic problems in the area based on current accident
rates, traffic volumes or speeds that warrant action under the city's

The

traffic calming program, and identified locations where pedestrian
and/or bicyclist safety is a concern by the city that is documented.

(3)

The city has performed or reviewed traffic engineering analyses
that indicate approval of the development will result in levels of
service of the roadway system in the vicinity of the development
that do not meet adopted level of service standards.

(4)

For development sites that abut a street in the jurisdiction of Lane
County, a Traffic Impact Analysis Review is required if the
proposed development will generate or receive traffic by vehicles
of heavy weight in their daily operations.

"For purposes of EC 9.8650 through EC 9.8680, 'daily operations' does not
include routine services provided to the site by others, such as mail delivery,
garbage pickup, or bus service. 'Daily operations' does include, but is not
limited to, delivery (to or from the site) of materials or products processed or
sold by the business occupying the site. For purposes of EC 9.8650 through EC
9.8680, 'heavy vehicles' are defined as a single vehicle or vehicle combination
greater than 26,000 pounds gross vehicle weight or combined gross vehicle
weight respectively."

The primary trigger for a TIA is a development that will generate 100 or more vehicle trips
during any peak hour. The applicant's traffic engineer calculated that the proposed use would
generate 50 trips during the AM peak hour, 69 trips during the PM peak hour, and 49 trips during

the weekend peak hour. This is below the thresholds for requiring a TIA under EC 9.8670(1).
Although opponents argue that a TIA is required under EC 9.8670(2) and (3), there is nothing that

would require action based on current accident rates, traffic volumes or speeds that warrant action
under the city's traffic calming program, and identified locations where pedestrian and/or bicyclist
safety is a concern by the city that is documented or city performed or reviewed traffic engineering
analyses that indicate approval of the development will result in levels of service of the roadway

system in the vicinity of the development that do not meet adopted level of service standards.13 In
any event, as explained by the applicant, in recent cases involving needed housing and the TIA

provisions I concluded that the TIA standards were not clear and objective and could not be applied

13 Although opponents claim EC 9.8670(4) was not addressed, it is clearly not applicable.
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)
to needed housing applications under ORS 197.307(4). 14 Therefore, opponents' TIA arguments do
not provide a basis to deny the application.
All of the approval criteria are satisfied.
CONCLUSION

For all the reasons set forth above, the Hearings Official APPROVES the applications for a
Willamette Greenway Permit, Site Review Approval, and Adjustment Review Approval, with the
following conditions of approval.
CONDITIONS OF APPROVAL

1. Prior to the issuance of a development permit the applicant shall provide details that
identify which features are being used to comply with EC 9.5500(7); and the following
note will be added to the Final Site Plan: "Buildings shall comply with the building
articulation requirements at EC 9.5500(7)."

2. Prior to issuance of a development permit, the applicant shall revise the site plan to
demonstrate compliance with EC 9.5650 Recycling - Small Collection Facility Standards

)

and EC 9.6740 Recycling and Garbage Screening. The following note shall also be added
to the applicant's site plan: "Recycling and Garbage areas shall comply with EC 9.5650
and EC 9.6740.

3 . The following restriction shall be required to be shown on the Final Site Plan in accordance

with EC 9.6500(3): "No building, structure, tree or other obstruction shall be placed or
located on or in a Public Utility Easement."
4.

The proposed Public Utility Easement shall be conveyed by a separate document meeting

City standards in conjunction with the Privately Engineered Public Improvements (PEPI)
permitting process.

5.

Prior to issuance of a building permit, the applicant shall obtain approval of a PEPI permit

for the construction of Lombard Street and any associated infrastructure that will be public
including the proposed public wastewater line.

6.

During the PEPI process, the applicant shall provide a street deed to convey the right-ofway for Lombard Street to the City.

9

14 Those decision are Amazon Corner — (TIA 16-7) and Delta Ridge PUD - (PDT 17-3/ ARB 17-2/ TIA 17-2), Both
of those decisions were submitted into the record by the applicant.
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In conjunction with the PEPI process, hie applicant shall submit a street tree agreement
application with a street tree plan to the City Urban Forester for review. Approval of the
agreement will be required prior to PEPI approval.

8.

Prior to the issuance of a development permit, the applicant shall demonstrate compliance
with EC 9.679 1 through EC 9.6797.

9.

The applicant shall add the following note onto its Final Site Plans: "Parking areas shall

comply with the standards at EC 9,6420."
10. The entire stall depth of the northern-most and western-most parking stall, adjacent to the

north property line and near River Road access, shall be a minimum of 15 feet in depth
horn each comer and marked "compact", eliminated, or otherwise revised to meet EC

9.6420.
1 1 . Final site plans shall be revised to require L-3 High Screen Landscaping along the south
property line of the western-most parking area.

icxjJL.
Fred Wilson

Hearings Official

Dated this 7th day ofAugust 2018.

Mailed tins ^ day of August 2018.
SEE NOTICE OF HEARINGS OFFICIAL DECISION FOR STATEMENT OF APPEAL RIGHTS
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BEFORE THE LAND USE BOARD OF APPEALS

1

2

. OF THE STATE OF OREGON

3
4

5

JULIE HULME, ROB HANDY, and H.M. SUSTAITA,

6

Petitioners,

7
8

vs.

03-W19 ph :U17LUBh

9
10

CITY OF EUGENE,

11

Respondent,

12
and

13
14
15

HOME BUILDERS ASSOCIATION OF LANE COUNTY

16

and LOMBARD APARTMENTS, LLC,

17

Intervenors-Respondents .

18

LUBANo. 2018-118

19
20
21

FINAL OPINION

22

AND ORDER

23
24

Appeal from City of Eugene,

25
26

27

Sean T. Malone, Eugene, filed the petition for review and a response brief,
and argued on behalf of petitioners.

28
29

30

Lauren A. Sommers, Assistant City Attorney, Eugene, filed a response
brief and argued on behalf of respondent.

31
32

33
34

Bill Kloos, Eugene, filed a cross-petition for review on behalf of
intervenor-respondent Home Builders Association of Lane County. With him on
the brief was the Law Office of Bill Kloos, PC.

35

37

Micheal M. Reeder, Eugene, filed a cross-petition for review and a
response brief, and argued on behalf of intervenor-respondent Lombard

38

Apartments, LLC. With him on the brief was the Law Office of Mike Reeder.

36
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ZAMUDIO, Board Member; RYAN, Board Chair; participated in the
decision.

3
4

RUDD, Board Member, did not participate in the decision.

5

AFFIRMED

6

03/06/2019

7
8

9

You axe entitled to judicial review of this Order. Judicial review is
governed by the provisions of ORS 197.850.
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MOTION TO INTERVENE

3

Home Builders Association of Lane County (HBA) and Lombard

4

Apartments, LLC (Lombard) move to intervene on the side of respondent. No

5

party opposes the motions, and they are allowed.

6

BRIEFING

7

Petitioners filed a petition for review. Lombard filed a cross-petition for

8

review. HBA filed a cross-petition for review j oining in and adopting Lombard's

9

cross-petition for review in all respects, including the requested relief. Lombard

10

also filed a response brief responding to the petition for review. Petitioners filed

11

a response brief responding to the cross-petition for review. The City of Eugene

12

(the city) filed one response brief responding to both the petition for review and

13

the cross-petitions for review.

14

Petitioners move for permission to file a reply brief to respond to

15

arguments and responses raised in the response briefs. No party filed any

16

objection to the reply brief, and it is allowed.

17

NATURE OF THE DECISION

18

Petitioners and cross-petitioners challenge a city planning commission

19

decision approving with conditions site review, adjustment review, and a

20

Willamette River Greenway permit (Greenway Permit) for a 94-unit apartment

21

complex.
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FACTS

2

The subject property is comprised of approximately 3.59 acres, located

3

between River Road and the Willamette River (the river), and is zoned Medium-

4

Density Residential (R-2). The western boundary of the property abuts River

5

Road. Lombard Street is a short, dead-end street that currently terminates at the

6

southern boundary of the property and provides access to a residential area

7

immediately south of the subject property via River Road to Fir Lane, Fir Lane

8

intersects Lombard Street south of the subject property. The eastern boundary of

9

the property abuts city property that meets the river and contains a public paved

10

pedestrian and bike path along the river (the riverfront path). Record 220. The

11

entire property is within the Willamette River Greenway (the Greenway).

12

Lombard applied to the city for site review approval, adjustment review,

13

and a Greenway Permit to construct four, two- and three-story apartment

14

buildings

15

maintenance building, and other site improvements, including parking areas. The

16

buildings will be up to 3 5 feet tall . The development is sited in the western portion

17

of the property, away from the river. A fenced, open space area is planned on the

18

easternmost portion of the property between the development and the riverfront

19

path.

containing

94

multi-family

dwelling

units,

a

leasing

office,

20

Access to the apartment complex will be developed from River Road to

21

the west and from Lombard Street to the south. The development will extend

22

Lombard Street onto the property from the current terminus of Lombard Street to
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1

the northern property line and be dedicated to the city for public use. The parking

2

area will include two parking drives that allow vehicle traffic through the

3

development connecting to River Road and Lombard Street.

4

The city hearings official held a hearing on the application and approved

5

the development in a written decision. Opponents appealed the hearings official's

6

decision to the planning commission. The planning commission held a hearing

7

and approved the development in a written decision that adopted and modified

8

parts of the hearings official's decision. Petitioners appeal the planning

9

commission's decision.

10

FIRST ASSIGNMENT OF ERROR

11

In the R-2 zone, the maximum net density is 28 dwelling unite per acre.

12

Eugene City Code (EC) Table 9.2750. EC 9.2751(l)(b) defines "net density" to

13

mean "the number of dwelling units per acre of land in actual residential use and

14

reserved for the exclusive use of the residents in the development, such as

15

common open space or recreation facilities." EC 9.275 l(l)(c)(l) further provides

16

that "[t]he acreage of land considered part of the residential use shall exclude

17

public and private streets and alleys, public parks, and other public facilities." In

18

calculating acreage for net density, the city counted the entire 3 .59-acre property,

19

and excluded only a 0.21-acre area to be dedicated for the extension of Lombard

20

Street. Record 25. The city's calculation allows 94 dwelling units. See

21

EC9.2751(l)(c)(2) ("In calculating the minimum net density required for a
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1

specific lot or development site, the planning director shall round down to the

2

previous whole number.").

3

In the first assignment of error, petitioners argue that the planning

4

commission misconstrued applicable law in calculating the subject property's

5

maximum net density. ORS 197 .835(9)(a)(D). Petitioners argue that the planning

6

commission improperly included in the acreage calculation areas of the property

7

that should be excluded from the calculation. We review the planning

8

commission's construction to determine whether it is correct. McCoy v. Linn

9

County, 90 Or App 271, 275, 752 P2d 323 (1988).

10

A.

11

EC 9.0500 contains general EC definitions and provides, in part:

12
13

"Driveway. The area located outside of the public right-of-way that
abuts the access connection and allows for vehicles to move to or

14

from a development site.

Parking area

* =H *

15

16

17
18

"Parking Area. Any area which can be used by motor vehicles,
recreational vehicles, trailers, and boats for parking, including
driveways and access aisles providing access to the parking stalls.

19

ctijt

20

"Street. An improved or unimproved public or private way, other
than an alley, that is created to provide ingress or egress for

21
22
23

iji

sf:

*

*

vehicular traffic to one or more lots or parcels, excluding a private
way that is created to provide ingress or egress to land in conjunction

25

with the use of land for forestry, mining, or agricultural purposes. A
'street' includes the land between right-of-way lines within the

26

ingress/egress easement areas serving multiple residential lots but

24
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excluding 'flagpole' portions of flag lots." (Boldface in original.)

1

2

in
EC 9.5500(1 1) contains multiple-family development standards and provides,

3

part:

6

Driveways. Driveways and parking drives are private
roadways for projects or portions of projects not served by
streets. Driveways and parking drives shall be designed in

7

accordance with the following standards:

8

"1.

4

"(b)

5

12

Driveways. Driveways provide vehicular access to
parking and dwelling units but do not provide primary
pedestrian access to units. Driveways are intended to
be used primarily for vehicular circulation and
dwelling access and should be visually distinct from

13

streets. * * *

9

10
11

19

Parking Drives. Parking drives are driveways lined
with head-in parking spaces, diagonal parking spaces,
garages, or any combination thereof along a significant
portion of their length. Parking drives for multiplefamily developments with more than 20 units shall be
designed so as to permit no through-motor vehicle

20

movements. * * *

"2.

14
15

16
17
18

*

21

24

Criteria for Adjustment. Adjustments to the standards in this
subsection may be made, based on the criteria of EC
9.8030(8)(e)." (Underscoring in original.)

25

The site plan includes two parking drives that permit internal traffic

26

EC
circulation from access points at Lombard Lane and River Road.

27

9.5500(1 l)(b)(2) generally prohibits through motor vehicle movement in parking

28

ed
areas of multi-family developments with more than 20 units. Lombard request

29

and was allowed an adjustment for the planned parking drives that allow "through

22

"(e)

23
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1

motor vehicle movement. EC 9.5500(1 l)(e); EC 9.8030(8)(e). Petitioners do not

2

challenge that adjustment.

3

Petitioners argue that the internal parking circulation area constitutes a

4

"street" that should be excluded from the acreage used for the density calculation

5

under EC 9.275 l(l)(c)(l), which provides that "[tjhe acreage of land considered

6

part of the residential use shall exclude public and private streets." The planning

7

commission determined that the adjustment did not transform the parking drive

8

into a street and concluded that the area of land used for the parking drive area

9

could be included in the net density calculation. Record 26,

10

The parking drives are within the apartment complex and lined with head-

11

in parking spaces along a significant portion of their length. Record 221. The

12

parking drives are not "created to provide ingress or egress for vehicular traffic

13

to one or more lots or parcels" within the meaning "streef as defined at EC

14

9.0500. The parking drives are designed primarily to provide vehicular

15

circulation to parking spaces in the apartment complex for parking for resident

16

and visitor access to the apartments. We agree with the city that the adjustment

17

to the parking area that allows internal traffic circulation from access points on

18

both River Road and Lombard Lane does not transform the parking drives into

19

streets. Thus, the city did not err by include the parking drive area in the net

20

density calculation.
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Leasing office and maintenance building

1

B.

2

As noted, EC 9.2751(l)(b) defines "net density" to mean "the number of

3

dwelling units per acre of land in actual residential use and reserved for the

4

exclusive use of the residents in the development, such as common open space

5

or recreation facilities." EC 9.275 l(l)(c)(l) further provides that "[tjhe acreage

6

of land considered part of the residential use shall exclude public and private

7

streets and alleys, public parks, and other public facilities."

8

Petitioners argue that EC 9.2751(l)(b) provides two "criteria": (1) actual

9

residential use, and (2) exclusive use by residents ofthe development. Petitioners

10

argue that a leasing office and maintenance building are not planned for actual

11

residential use or reserved for exclusive use of the residents of the apartment

12

complex and, thus, those areas should be excluded from the net density

13

calculation.1 Petitioners point out that neither the leasing office or the

14

maintenance building are dwellings. Petitioners argue, and Lombard does not

15

dispute, that a nonresident may use the leasing office to inquire and apply to lease

1 Petitioners reference the "area adjacent to the bicycle trail," but do not
develop any argument that the open space area should be excluded from the net
density calculation. Petition for Review 12. That argument is not sufficiently
developed for our review and we do not address it. Deschutes Development Co.
v. Deschutes County, 5 Or LUBA 218, 220 (1982).
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1

an apartment and the maintenance building is also not reserved for the exclusive

2

use of the residents.2

3

The planning commission reasoned that EC 9.275 l(l)(c) provides a

4

specific manner to calculate net density and noted that, unlike subsection (l)(b),

5

subsection (l)(c) "excludes any references to resident-only exclusivity." Record

6

26. The planning commission reasoned that the leasing office and maintenance

7

building support the residential use and will serve apartment complex residents

8

and "employees carrying out functions directly related to maintenance and

9

operations of the residential use." Record 26. The planning commission observed

10

that those areas are "[i]n no way

11

calculating density." Id.

*

*

* public facilities for the purpose of

12

We disagree with petitioners that EC 9.275 1 (l)(b) contains independent

13

approval criteria. In Oakleigh-McClure Neighbors v. City of Eugene, 70 Or

14

LXJBA 132, 140 (2014), rev 'd and rem 'd on other grounds, 269 Or App 176, 344

15

P3 d 503 (201 5), the opponents challenged the city's net density calculation where

2 In its response brief, Lombard argues that the net density standard in EC
9.275 1 is ambiguous, not "clear and objective," and thus cannot be applied to its
application to develop housing in light of the limitation in ORS 197.307(4),

which we set out below under the second assignment of error. See n 3 . However,
Lombard does not assign error to the city's determination that EC 9.2751

constitutes applicable criteria in its cross-petition for review and Lombard may
not challenge the applicability of EC 9.2751 in its response brief. We deny the
first assignment of error and express no opinion on Lombards' argument that the

net density standard in EC 9,2751 cannot be applied.
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1

the city included in the acreage calculation areas encumbered by easements for

2

sewer and water lines. The opponents argued that those easements should not be

3

counted as part of the residential use because they are "other public facilities"

4

and not "reserved for the exclusive use of the residents in the development," Id.

5

We affirmed the city's determination that those areas need not be excluded from

6

the density calculation because the sewer and water lines are not "public

7

facilities" contemplated in EC 9.275 l(l)(c). Id. at 142. We agreed with the city's

8

interpretation that EC 9.275 1 (l)(b) must be read together and applied in harmony

9

with EC 9.2751 (l)(c). Id. We concluded that even though the areas of land that

10

included the easements were not in actual residential use (such as a dwelling) or

11

reserved for the exclusive use of the residents the development (such as a

12

common amenity area), those areas could be included in the net density

13

calculation.//

14

That same reasoning applies to the leasing office and maintenance building

15

areas in this case. The city's decision harmonizes EC 9.275 l(l)(b) and EC

16

9.275 l(l)(c)(l) and correctly concludes that the maintenance area and leasing

17

office can be included in the net density calculation because those areas are not

18

open to the public, but instead are spaces used exclusively to support the

19

residential use of the property.

20

The first assignment of error is denied.
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SECOND ASSIGNMENT OF ERROR
The entire property is within the Greenway, and subject to city standards
that implement Statewide Planning Goal 15 (Willamette River Greenway):

4

"To protect, conserve, enhance and maintain the natural, scenic,

5

historical, agricultural, economic and recreational qualities of lands

6
7

along the Willamette River as the Willamette River Greenway/'
OAR 660-015-0005.

8

Pursuant to Goal 15, the city adopted code criteria for new development

9

within the Greenway. EC 9.8800-9.8825 . As pertinent to this appeal, a Greenway

10

11

Permit may be granted only if the proposal conforms to the following criteria:

"(1 )

12

To the greatest possible degree, the intensification, change of
use, or development will provide the maximum possible

13

landscaped area, open space, or vegetation between the

14

activity and the river.-

"(2)

16

To the greatest possible degree, necessary and adequate
public access will be provided along the Willamette River by

17

appropriate legal means.

15

18

"(3)

The intensification, change of use, or development will

19

conform with applicable Willamette Greenway policies as set

20

forth in the Metro Plan." EC 9,8815.

21

As explained in EC 9.8815(5), "the words 'the greatest possible . degree'

22

are drawn from Oregon Statewide Planning Goal 15 (F.3.b.) and are intended to

23

require a balancing of factors so that each of the identified Willamette Greenway

24

criteria is met to the greatest extent possible without precluding the requested

25

use." Those standards do not prohibit development, but instead require site design

26

that preserves Greenway values.
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1

In the second assignment of error, petitioners argue that the planning

2

commission misconstrued applicable law and made findings not supported by

3

substantial evidence in approving the Greenway Permit under the standards in

4

EC 9.8815.

5

In the sole cross-assignment of error, Lombard Apartments and HBA

6

(collectively, cross-petitioners) argue that the planning commission violated ORS

7

197.307(4) by subjecting the application for housing to the Greenway standards

8

because those standards are not clear and objective.3

9
10
11
12
13

14

OAR 661-010-0030(7) provides, in part:

"Any respondent or intervenor-respondent who seeks reversal or
remand of an aspect of the decision on appeal regardless of the
outcome under the petition for review may file a cross petition for
review that includes one or more assignments of error. A respondent
or intervenor-respondent who seeks reversal or remand of an aspect

3 ORS 197.307(4) provides:
"(4)

Page 13
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government may adopt and apply only clear and objective
standards, conditions and procedures regulating the
development of housing, including needed housing. The
standards, conditions and procedures:
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May include, but are not limited to, one or more
provisions regulating the density or height of a
development.

"(b)

May not have the effect, either in themselves or
cumulatively, of discouraging needed housing through
unreasonable cost or delay."
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of the decision on appeal only if the decision on appeal is reversed
or remanded under the petition for review may file a cross petition

1
2

4

for review that includes contingent cross-assignments of error,
clearly labeled as such." (Emphasis added.)

5

Cross-petitioners request that LUBA affirm the planning commission

6

decision with respect to the Greenway Permit because, according to cross-

7

petitioners, the planning commission correctly determined that the application

8

meets those standards. Cross-petitioners also ask that LUBA reverse the planning

9

commission's determination that the Greenway standards apply to an application

10

to develop housing. Lombard's Cross-Petition for Review 2-3, 20 ("The

11

[planning commission) decision should be affirmed in part and reversed in

12

part,").

3

13

The remedy that cross-petitioners seek is an obstacle to our review of the

14

cross-assignment of error. LUBA lacks authority to grant the sort of mixed relief

15

that cross-petitioners seek. See ORS 197.835(1) (LUBA "shall

16

final order affirming, reversing or remanding"); Dreyer v. City of Eugene,

17

Or LUBA

18

490,

19

only by affirming, reversing, or remanding the decision on review."). Cross-

20

petitioners seek an order affirming, not reversing, the approval. Even assuming

21

that the city erred by applying the Greenway standards, the city's decision

22

approving the development could not be reversed because it is not "prohibited as

23

a matter of law." See ORS 197.835(1) ("The board shall adopt rules defining the

24

circumstances in which it will reverse rather than remand a land use decision or

P3d
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1

limited land use decision that is not affirmed."); OAR 661-010-0071(l)(c) ("The

2

Board shall reverse a land use decision when * * * [t]he decision violates a

3

provision of applicable law and is prohibited as a matter of law."). If we agree

4

with cross-petitioners that the city erred in determining that the Greenway

5

standards are applicable criteria, then the correct disposition is remand for the

6

city to decide the application without applying those standards. Cross-petitioners

7

do not request such a remand, and we do not understand that such a remand order

8

would have any effect on the city's decision approving this application.

9

Based on the foregoing, we view cross-petitioners' assignment of error as

10

a contingent cross-assignment of error, although it is not "clearly labeled as

11

such." OAR 661-010-0030(7); Devin Oil v. Morrow County, 70 Or LXJOBA 420,

12

436 (2014). Thus, we would resolve the contingent cross-assignment of error

13

only if we sustain petitioners' second assignment of error. For reasons explained

14

below, we deny the second assignment of error and thus do not resolve the

15

contingent cross-assignment of error.

Area between the development and the river

16

A.

17

Petitioners do not clearly state the standard of review under this

18

subassignment of error, but we understand petitioners to argue that the city's

19

findings are insufficient to support the conclusion that "to the greatest possible

20

degree" the development design will maximize the open space between the

21

development and the river. EC 9.8815(1).
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1

The shape of the property provides a larger area hi the eastern portion,

2

closer to the river. The planned open space is oriented parallel to the riverfront

3

path, which maximizes space between the development and the river. The city

4

reasoned that the lot configuration restricts site design alternatives that could

5

support the requested number of units. The city reasoned that a 94-unit multi-

6

family apartment complex is a permitted use in the R-2 zone, and that the site

7

design locates "all of the development in the western portion ofthe property—as

8

far away from the river as possible." Record 39.

9

Petitioners argue that the city failed to consider different configurations,

10

such as taller buildings in the western portion ofthe property that could maximize

11

open space between the development and the river. Lombard responds that, in

12

fact, the development cannot be redesigned to create more open space near the

13

river because the western portion of the site, which is planned for two-story

14

buildings, is narrow and could not accommodate the number of units that would

15

need to be relocated to obviate the need to develop the improvements that are

16

closer to the river. Further, Lombard points out, a shift in units would also create

17

parking planning and circulation problems due to the shape of the lot.

18

The city's decision demonstrates that the city balanced factors and

19

determined that the site design provides the maximum open space between the

20

activity and the river. The city balanced factors such as the shape ofthe property,

21

the number of units allowed on the properly, and the configuration of the

Page 16

EXHIBIT B

WG-19-7 Attachment C

Page 17 of 27

1

development. We conclude that that city's findings are sufficient to support the

2

decision that EC 9.88 15(1) is satisfied.

.

3

This subassignment of error is denied.

4

B.

5

EC 9.8815(2) requires, "[t]o the greatest possible degree, necessary and

6

adequate public access will be provided along the Willamette River by

7

appropriate legal means." As mentioned above, a public riverfront path is located

8

on city property adjacent to the eastern boundary of the subject property. The

9

public can access the riverfront path by passing through a public park at the end

10

of Fir Lane, a short distance from the development. The city decided that EC

11

9.8815(2) does not require direct public access to the river from the subject

12

property and that there is adequate public access along the river provided by the

13

riverfront path. The city reasoned that the subject property is not adjacent to the

14

river and that the public can access the river along the riverfront path. The city

15

found that the proposed development, which includes fencing the open space area

16

near the riverfront path, "includes no changes or impacts to the existing riverfront

17

path, a public park which provides adequate public access along the river."

18

Record 23.

Public access along the river

19

Petitioners argue that the city misconstrued the applicable law in deciding

20

that the site need not provide direct access to the river. Petitioners argue that the

21

fact that there is access along the river is irrelevant and that Lombard is required

22

to provide public access from the subject property to the riverfront path "and/or
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1

river." Petition for Review 24, Petitioners argue that the city's construction ofEC

2

9.8815(2) as requiring access only "along" the river instead of "to" the river is

3

inconsistent with Goal 15 guidelines.4

4

Lombard responds, and we agree, that EC 9,8815(2) implements Goal 15

5

and is part of the city's acknowledged code; thus, Goal 15 is not directly

6

applicable to the application. More importantly, Goal 15 guidelines and EC

7

9.8 8 1 5(2) focus on "adequate public access" along the river. That provision does

8

not require public access to the river from or across the subject property where

9

public access is otherwise adequate. The city properly determined that current

10

public access along the river provided by the public riverfront path is adequate.

11

Petitioners do not argue or explain why the current public access is not adequate.

12

This subassignment of error is denied.

13

C.

Willamette Greenway policies

14

EC 9.8815(3) requires development within the Greenway to conform with

15

applicable Willamette Greenway policies as set forth in the Metro Plan. Metro

4 OAR 660-015-005(C)(3)(c) provides:
"3.

Use Management

Considerations

and

Requirements.

Plans and implementation measures shall provide for the
following:

"c.

Access - Adequate public access to the river shall be
provided for, with emphasis on urban and urbanizable

areas[.]" (Boldface in original.)
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1

Plan Willamette River Greenway, River Corridors, and Waterways Element,

2

Section IH-D, Policy D.5 provides: "New development that locates along river

3

corridors and waterways shall be limited to uses that are compatible, with the

4

natural, scenic, and environmental qualities of those water features." (Emphasis

5

added.)

6

Petitioners argue that the city misconstrued EC 9.8815(3), made

7

inadequate findings, and made findings not based on substantial evidence.

8

Petitioners argue that Lombard did not provide evidence demonstrating

9

compatibility, and that the proposed 3 5 -foot buildings are incompatible with the

10

natural, scenic, and environmental qualities of the river.

11

The city reasoned that Policy D.5 regulates "uses" that are allowed within

12

the corridor and that, in zoning the subj ect property for residential use (R-2), the

13

city determined that multi-family residential use, and 35-foot building height

14

maximums allowed in the R-2 zone, are compatible with Greenway standards.

15

We agree with the city on that point. Policy D.5 limits "new development" along

16

the river to "uses" that are compatible with river corridors and waterways. In

17

zoning the property R-2, the city determined that the residential uses allowed in

18

the R-2 zone are compatible with the river corridor. The city did not err in finding

19

that EC 9.8815(3) is satisfied.

20

This subassignment of error is denied.

21

The second assignment of error is denied.
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THIRD ASSIGNMENT OF ERROR

EC 9.6780, as applicable site review approval criteria under EC 9.8445,
provides:

4

"Vision Clearance Area. Development sites shall have triangular

5

vision clearance

6

unobstructed vision consistent with American Association of State
Highway and Transportation Officials (AASHTO) standards. (See
Figure 9.0500 Vision Clearance Area). Vision clearance areas

7
8

9
10

areas

on

all

sheet

corners

to provide

for

shall be kept free of all visual obstructions from 2 Vz feet to 9 feet
above the curb line. "Where curbs are absent, the crown of adjacent

14

streets shall be used as the reference point. These vision clearance
requirements may be adjusted if consistent with the criteria of EC
9.8030(11) of this land use code." (Boldface and underscoring in
original; emphasis added.)

15

In the third assignment of error, petitioners argue that because the

16

development will extend Lombard Street onto the subject property, EC 9.6780

17

requires a triangular vision clearance area off-site at the comer ofLombard Street

18

and Fir Lane. Record 220 (vicinity map). Petitioners do not contend that Lombard

19

owns or controls the properties surrounding the intersection of Fir Lane and

20

Lombard Lane or that the intersection is otherwise within the "development site,"

21

See EC 9.0500 (defining "development site").5 The development will create

11

12
13

5 EC 9.0500 defines "development site":
"A tract of land under common ownership or control, either
undivided or consisting of two or more contiguous lots of record.
For the purpose of land use applications, development site shall also
include property under common ownership or . control that is
bisected by a street or alley."
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1

access points on River Road and the Lombard Street extension, and it is

2

undisputed that Lombard is required to provide adequate vision clearance at those

3

access points. However, the city did not err in concluding that EC 9.6780 does

4

not require Lombard to ensure adequate vision clearance area at the off-site

5

intersection of Fir Lane and Lombard Lane.

6

7

The third assignment of error is denied.
FOURTH ASSIGNMENT OF ERROR

8

Buildings in the R-2 zone are limited to 100 feet in length, but that

9

limitation may be adjusted upon a finding that the design provides "multiple

10

entrances to buildings or yards" and creates "a vibrant street facade with visual

11

detail." EC 9.5500(6); EC 9.803 0(8)(a).6 The city approved one building length

6 EC 9.5500(6) provides, in part:
Maximum Building Dimension. Neither the maximum length
nor width of any building within 40 feet of a front lot line can
exceed 100 feet in the R-l and R-2 zones * * *.

"(a)

sjc

"(c)

it

4:

Criteria fox Adjustment. Adjustments to the standards in this
subsection may be made, based on criteria of EC
9.8030(8)(a) " (Underscoring in original.)

EC 9.8030(8)(a) provides:

"(8) Multiple-Family Standards Adjustment. Where this land
use code provides that the multiple-family standards may be

adjusted, the standards may be adjusted upon finding that the
design achieves all of the following:
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1

adjustment to allow one of the four buildings, Building 2, to be built to 13 1 feet

2

in length based upon a finding that Lombard Apartments proposal "provides

3

evidence of articulation, multiple building entrances, private patios, and decks."

4

Record 30.

5

In the fourth assignment of error, petitioners argue that the planning

6

commission's findings are not supported by substantial evidence in the record.

7

Petitioners argue that the above-referenced architectural features are not depicted

8

in the building elevations and, thus, the city's finding is not supported by

9

substantial evidence. Petitioners also argue that those architectural features are

10

common to all four buildings in the development.

11

The city relied on Lombard's adjustment review application narrative,

12

which described architectural features for Building 2. Record 384-85 . Lombard's

13

application narrative constitutes substantial evidence upon which a reasonable

14

person would rely. Younger v. City ofPortland, 305 Or 346, 360, 752 P2d 262

15

(1988) (setting out substantial evidence standard). The fact that other buildings

"(a)

Maximum Building Dimension. The requirements set

forth in EC 9.5500(6)(a) may be adjusted if the
proposal creates building massing and/or facades that:
"1 .

Create a vibrant street facade with visual detail.

"2.

Provide multiple entrances to building or yards."

(Boldface and underscoring in original.)
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1

in the development share common architectural elements does not undermine the

2

conclusion that Building 2 is designed with architectural features sufficient to

3

satisfy the adjustment criteria.

4

The fourth assignment of error is denied.

5

FIFTH ASSIGNMENT OF ERROR

6

EC 9.68l5(2)(f) provides:

7

"In cases where a required street connection would result in the
extension of an existing street that is not improved to city standards
and the street has an inadequate driving surface, the developer shall
construct a temporary barrier at the entrance to the unimproved
street section with provision for bicycle, pedestrian, and emergency
vehicle access. The barrier shall be removed by the city at the time

8

9
10

11
12

17

the existing street is improved to city standards or to an acceptable
standard adopted by the public works director. In making a
determination of an inadequate driving surface, the public works
director shall consider the street rating according to Eugene's
Paving Management System and the anticipated traffic volume."

18

(Emphasis added.) 7

13

14
15
16

7 In its response brief, Lombard argues that the "inadequate driving surface"
standard in EC 9.6815(2)(f) is not "clear and objective" and thus cannot be
applied to its application to develop housing in light of the limitation in ORS
197.307(4). See n 3. Lombard's Response Brief 24—25. However, Lombard does
not assign error to the city's determination that EC 9.6815(2)(f) constitutes
applicable criteria in its cross-petition for review. Even if Lombard had crossassigned error, we would not reach it, for the same reasons explained under the
second assignment of error, because we deny the fifth assignment of error. Thus,
we express no opinion about Lombard's argument that EC 9.681 5(2)(f) cannot
be applied.
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1

It is undisputed that Lombard Street has a 16-foot paved width, but is not

2

developed to city standards, at least with respect to width. Petitioners contend

3

that the road surface is "experiencing pavement distress." Petition for Review 40

4

(quoting Record 296). Lombard concedes that the street is generally "substandard

5

but not unimproved." Lombard's Response Brief 26. Petitioners argue that

6

Lombard should be required to install a temporary barrier, such as removable

7

bollards, at the entrance of Lombard Street at the property's southern boundary.

8

The city decided that a temporary barrier was not required because
>

9

Lombard Street does not have an "inadequate driving surface." Record 28. The

10

planning commission relied on city public works engineering staffs opinion that

11

the road surface is adequate and that, in context of the proposed development,

12

"'inadequate' would equate to nearly impassible or dangerous conditions."

13

Record 28.

14

Petitioners argue that the city misconstrued EC 9.681 5(2)(f) by failing to

15

address the road rating and anticipated traffic volume and, further, that there is

16

no evidence in the record to support the conclusion that the existing paved driving

17.

surface is adequate. Lombard responds that EC 9.6815(2)(f) delegates to the

18

public works department the determination of whether a particular street is

19

"adequate." The city responds that, because the public works director did not

20

determine that the driving surface was inadequate, the public works director was

21

not required to consider the street rating and anticipated traffic volume. The city

22

further responds that the public works department correctly determined that
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'
;

1

Lombard Street does not have an "inadequate driving surface," because no

2

evidence in the record indicates that the driving surface is impassable.

3

We agree with Lombard and the city that EC 9.6815(2)(f) delegates to the

4

public works director the responsibility to determine whether a street is

5

inadequate. It is undisputed that Lombard Street is paved and passable. Contrary

6

to the city's argument, EC 9.6815(2)(f) specifically requires the public works

7

director to consider the street rating and anticipated traffic volume. However, we

8

agree with Lombard that EC 9.6815(2)(f) does not require specific findings or

9

analysis from the public works director or the city. Implicit in the engineer's

10

assessment of the adequacy of the driving surface is the engineer's conclusion

11

that anticipated traffic volume can be accommodated by a road surface that does

12

not meet city standards for width and surface condition. That assessment included

13

consideration of the residential use of the subj ect property and the characteristics

14

of Lombard Street, which is a relatively short street within a residential area.

15

To be sure, the public works determination in this case could have been

16

more detailed and explained the specific street rating and anticipated traffic

17

volume. Nevertheless, the city did not misconstrue EC 9.6815(2)(f) by accepting

18

the public works department's determination that "inadequate," in context of this

19

development, means impassable and that, because Lombard Street is paved and

20

passable—facts that are undisputed—Lombard Street does not have "an

21

inadequate driving surface."
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1

Petitioners argue that the city's determination is not supported by

2

substantial evidence, in part, because the is no professional pavement evaluation

3

in the record. Nothing in EC 9.6815(2)(f) requires a professional pavement

4

evaluation. The undisputed evidence in the record indicates that Lombard Street

5

is paved and passable. Accordingly, petitioners' substantial evidence challenge

6

provides no basis for remand.

7

The fifth assignment of error is denied.

8

The city's decision is affirmed.
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Oregon's Statewide Planning Goals & Guidelines
GOAL 15: WILLAMETTE RIVER GREENWAY
OAR 660-015-0005
To protect, conserve, enhance and

a. Boundaries within which

maintain the natural, scenic,

special Greenway considerations shall

historical, agricultural, economic and

be taken into account;

recreational qualities of lands along
the Willamette River as the

b. Management of uses on lands
within and near the Greenway to

Willamette River Greenway.

maintain the qualities of the Greenway;
c. Acquisition of lands or

A. GENERAL

interests in lands from a donor or willing

1 . The qualities of the Willamette
River Greenway shall be protected,

seller or as otherwise provided by law in

conserved, enhanced and maintained

areas where the public's need can be

consistent with the lawful uses present

met by public ownership.

on December 6, 1975. Intensification of
B. INVENTORIES AND DATA

uses, changes in use or developments

Information and data shall be

may be permitted after this date only
when they are consistent with the

collected to determine the nature and

Willamette Greenway Statute, this goal,

extent of the resources, uses and rights

the interim goals in ORS 215.515(1) and

associated directly with the Willamette

the statewide planning goals, as the

River Greenway. These inventories are

case may be, and when such changes

for the purpose of determining which

have been approved as provided in the

lands are suitable or necessary for

Preliminary Greenway Plan or similar
provisions in the completed plan as

inclusion within the Willamette River
Greenway Boundaries and to develop

appropriate.

the plans and management and
acquisition programs.

2. The Willamette Greenway

Each of the following items shall

Program shall be composed of
cooperative local and state government

be inventoried1 as it relates to the

plans for the protection, conservation,

Greenway objectives:
1. All agricultural lands as

enhancement and maintenance of the
Greenway, and of implementation

provided in Goal 3. This includes all land

measures including management

currently in farm use as defined in ORS

through ordinances, rules, regulations,

Chapter 21 5.203(2);
2. All current aggregate

permits, grants as well as acquisition
and development of property, etc. It

excavation and processing sites, and all
known extractable aggregate sources;

shall also become a part of all other
local and state plans and programs

1

within and near the Greenway.

When information on such items is not available through
previous studies, information will be maintained by the

3. The Greenway Program shall

agencies for those portions of the plan for which they are
responsible. This requirement shall not limit units of

include:

government from collecting information on other items.

1
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3. All current public recreation

The Oregon Department of

sites, including public access points to

Transportation (DOT) Greenway Plan,

the river and hunting and fishing areas;

the portions of each city and county

4. Historical and archaeological

comprehensive plan within the

sites;

Greenway, and the portions of plans
5. Timber resources;

and programs and implementation

6. Significant natural and scenic

measures of all special districts, state

areas, and vegetative cover;
7. Fish and wildlife habitats;

and federal agencies within the
Greenway shall be based on the

8. Areas of annual flooding and

following factors:
1 . General Considerations and

flood plains;

9. Land currently committed to

Requirements

industrial, commercial and residential

a. Statutory requirements in
ORS Chapter 390.01 0 to 390.220 and in
ORS Chapter 390.31 0 to 390.368;

uses;

1 0. The ownership of property,
including riparian rights;

b. City, county and regional

11. Hydrological conditions;

comprehensive plans adopted pursuant

12. Ecologically fragile areas;

to ORS Chapter 197 for jurisdictions

13.

along the river;

Recreational needs as set

forth in Goal 8;
14. Other uses of land and water

guidelines adopted pursuant to ORS

in or near the Greenway;

Chapter 197 by LCDC;

c. Statewide planning goals and

15. Acquisition areas which

d.

Interim goals set forth in ORS

include the identification of areas
suitable for protection or preservation

Chapter 215.515(1).
2. Boundary Considerations and

through public acquisition of lands or an

Requirements.2

interest in land. Such acquisition areas

The temporary and preliminary

shall include the following:

Greenway boundaries shall be reviewed

a. Areas which may suitably be

as to their appropriateness and refined

protected by scenic easements;

as needed based on the information

b. Scenic and recreational land

contained in the inventories. The refined

for exclusive use of the public;
c. Sites for the preservation and

along the Willamette River as are

restoration of historic places;

necessary to carry out the purpose and

boundaries shall include such lands

d. Public access corridor;

intent of the Willamette River Greenway

e.

through a coordinated management and

Public parks;

f. Ecologically fragile areas; and

acquisition program.

g. Other areas which are
desirable for public acquisition

2 See ORS Chapter 390.318(1) for specific statutory

may also be identified if the

language.. ."There shall be include within the boundaries of
the Willamette River Greenway all lands situation with 150

reasons for public acquisition for

feet from the ordinary low water line on each side of each
channel of the Wllamette River and such other lands along

the Greenway are also identified.

the Wllamette River as the development of such Greenway;
however, the total area included within the boundaries of
such Greenway shall not exceed, on the average, 320 acres

C. CONSIDERATIONS AND

per river mile along the Willamette River, however, for the

REQUIREMENTS

purpose of computing the maximum acreage of lands within
such Greenway, the acreage of lands situated on such
islands and within,state parks and recreation areas shall be

excluded."

2
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established which will permit their

Within farm areas, consideration

development, use and

shall be given to the ability of
agricultural land adjacent to the
Willamette River Greenway to enhance

maintenance;

c. Access — Adequate public
access to the river shall be provided for,
with emphasis on urban and urbanizable

and protect the Greenway.
3. Use Management Considerations
and Requirements. Plans and

areas;

d. Fish and wildlife habitat —

implementation measures shall provide

for the following:

Significant fish and wildlife habitats shall

a. Agricultural lands ~ The
agricultural lands identified in the
inventory shall be preserved and
maintained as provided in Goal 3 as an

be protected;

e. Scenic qualities and views identified scenic qualities and viewpoints

shall be preserved;
f. Protection and safety - The

effective means to carry out the

Willamette River Greenway Program

purposes of the Greenway including
those agricultural lands near the
Greenway. Lands devoted to farm use

shall provide for the maintenance of
public safety and protection of public
and private property, especially from
vandalism and trespass in both rural

which are not located in an exclusive

farm use zone shall be allowed to

and urban areas to the maximum extent
practicable;
g. Vegetative fringe - The
natural vegetative fringe along the River

continue in such farm use without
restriction as provided in ORS
390.314(2)(c), ORS 390.332(4) and
ORS 390.334(2);

shall be enhanced and protected to the
maximum extent practicable;
h. Timber resource -- The

b. Recreation (1) Local, regional and state

recreational needs shall be

partial harvest of timber shall be
permitted beyond the vegetative fringes

provided for consistent with the

carrying capacity of the land;
(2) Zoning provisions shall allow
recreational uses on lands to the
extent that such use would not

in areas not covered by a scenic
easement when the harvest is

substantially interfere with the
long-term capacity of the land for

consistent with an approved plan under
the Forest Practices Act, or, if not
covered by the Forest Practices Act,

farm use are defined in ORS

then with an approved plan under the

215.203;

Greenway compatibility review

(3) The possibility that public

considered and minimized to the

provisions/Such plan shall insure that
the natural scenic qualities of the
Greenway will be maintained to the
greatest extent practicable or restored

greatest extent practicable;

within a brief period of time;

recreation use might disturb
adjacent property shall be

i. Aggregate extraction -

(4) The public parks established
by section 8a of Chapter 558,
1973 Oregon Laws, shall be set

Extraction of known aggregate deposits
may be permitted when compatible with
the purposes of the Willamette River
Greenway and when economically

forth in Oregon Laws, shall be set
forth on the appropriate
comprehensive plans and zoning

feasible, subject to compliance with

3
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ORS 541 ,605 to 541 .695; ORS 51 7,750

D. DOT GREENWAY PLAN

to 517.900 and subject to compliance
with local regulations designed to

The DOT will prepare and keep
current, through appropriate revisions, a
Greenway Plan setting forth the state

minimize adverse effects on water
quality, fish and wildlife, vegetation,

interests in the Greenway. The plan will

bank stabilization, streamflow, visual
quality, noise, safety and to guarantee

show:

1 . The boundaries of the
Willamette River Greenway;

necessary reclamation;

j. Development away from

2. The boundaries of the areas in
which interests in property may be

river -- Developments shall be directed
away from the river to the greatest

acquired. These shall be depicted

possible degree; provided, however,
lands committed to urban uses within

clearly on maps or photographs together
with the nature of the acquisition such

the Greenway shall be permitted to
continue as urban uses, including port,

as fee title or scenic easement; the
general public purposes of each such

industrial, commercial and residential
uses, uses pertaining to navigational

area, and the conditions under which
such acquisition may occur.

requirements, water and land access
needs and related facilities;

3. Use Intensity Classifications
for the areas acquired by the State for

k. Greenway setback — A

Greenway purposes; and

setback line will be established to keep
structures separated from the river in
order to protect, maintain preserve and

acquired.

enhance the natural, scenic, historic and
recreational qualities of the Willamette

The DOT plan or revision thereto
will be reviewed by the Land

River Greenway, as identified in the

Conservation and Development
Commission (LCDC) as provided in

4. The locations of public
access, either already existing or to be

Greenway Inventories. The setback line
shall not apply to water-related or

ORS 390.322. When the Commission
has determined that the revision is
consistent with the statutes and this goal
it shall approve the plan for recording.

water-dependent uses.
4. Areas to be Acquired ~
Considerations and Requirements
Areas to be acquired must:
a.

Have potential to serve the

purposes of the Greenway;

E. COMPREHENSIVE PLANS OF
CITIES AND COUNTIES

b. To the maximum extent
practicable, be consistent with
non-interference or non-interruption of
farm uses as defined in ORS Chapter
215.203(2);
c. Be suitable for permitting the

Each city and county in which the
Willamette River Greenway is located,
shall incorporate the portions of the
approved DOT Greenway Plan in its
comprehensive plan and implementing

enforcement of existing statutes relating
to trespass and vandalism along the
Greenway, and be suitable for allowing

ordinances and other implementation

maintenance of the lands or interests

the approved Willamette River
Greenway shall be shown on every

measures.

1.

acquired.

Boundaries: Boundaries of

comprehensive plan.
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3. Greenway Compatibility

2. Uses: Each comprehensive
plan shall designate the uses to be
permitted for the rural and urban areas
of each jurisdiction, which uses shall be

Review: Cities and counties shall
establish provisions by ordinance for the
review of intensifications, changes of
use or developments to insure their

consistent with the approved DOT
Greenway Plan, the Greenway Statutes

compatibility with the Willamette River
Greenway. Such ordinances shall

and this Goal.
3. Acquisition Areas: Each

include the matters in a through e
below:

comprehensive plan shall designate
areas identified for possible public
acquisition and the conditions under

a. The establishment of
Greenway compatibility review

-

which such acquisition may occur as set
forth in the approved DOT Willamette
Greenway Plan and any other area
which the city or county intends to

boundaries adjacent to the river within
which review of developments shall take

acquire.

ordinary low water line of the Willamette
River; in rural areas such boundaries
shall include all lands within the
boundaries of the Willamette River

place. Such boundaries in urban areas
shall be not less than 1 50 feet from the

F. IMPLEMENTATION MEASURES
Implementation of the Greenway

Greenway;

Program shall occur through the
cooperative efforts of state and local
consistent with the approved DOT

b. The review of intensification,
changes of use and developments as
authorized by the Comprehensive Plan

Greenway Plan and the city and county
comprehensive plans, the goals and

and zoning ordinance to insure their
compatibility with the Greenway statutes

appropriate statutes.

and to insure that the best possible
appearance, landscaping and public
access are provided. Such review shall
include the following findings, that to the

units of government and shall be

1 . Boundaries: Willamette River
Greenway boundaries shall be shown
on city and county zoning maps and
referred to in the zoning ordinance and
the subdivision ordinance.
2. Uses: Measures for managing

greatest possible degree:
(1) The intensification, change of

use or development will provide
the maximum possible
landscaped area, open space or

uses within the Greenway shall include
at least:

vegetation between the activity

a. Exclusive farm use zoning of
all agricultural land within and adjacent
to the Greenway;
b. Flood plain zoning of all areas

and the river;
(2) Necessary public access will
be provided to and along the river
by appropriate legal means;
c. Provision is made for at least

subject to flooding;
c. Open space zoning (see ORS

one public hearing on each application
to allow any interested person an

Chapter 308.740) of all open
space areas; and
d. Provisions for the use
management considerations and
requirements set forth in C3 of

opportunity to speak;

d. Provision is made for giving
notice of such hearing at least to owners
of record of contiguous property and to

this Goal.
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any individual or groups requesting

imposing of conditions on the permit to
carry out the purpose and intent of the

Nothing in this order is intended
to interfere with the duties, powers and
responsibilities vested by statute in
agencies to control or regulate activities
on lands or waters within the boundaries

Willamette River Greenway Statutes.
f. As an alternative to the review

of the Greenway so long as the exercise
of the authority is consistent with the

procedures in subparagraphs 3(a) to
3(e), a city or county governing body

legislative policy set forth in ORS
390.310 to 390.368 and the applicable

may prepare and adopt, after public
hearing and notice thereof to DOT, a

Willamette River Greenway, as the case

design plan and administrative review
procedure for a portion of the

may be. An agency receiving an
application for a permit to conduct an

notice; and
e. Provision is made to allow the

statewide planning goal for the

Greenway. Such design plan must
provide for findings equivalent to those
required in subparagraphs 3(b)(1) and
(2) of paragraph F so as to insure

activity on lands or waters within the
Greenway shall immediately forward a

copy of such request to the Department
of Transportation.

compatibility with the Greenway of
proposed intensification, changes of use
or developments. If this alternative

[. DOT SCENIC EASEMENTS

Nothing in this Goal is intended to
alter the authority of DOT to acquire

procedure is adopted and approved by
DOT and LCDC, a hearing will not be
required on each individual application.

as set forth in ORS 390.310 to 390.368.

G. NOTICE OF PROPOSED

J. TRESPASS BY PUBLIC

INTENSIFICATION, CHANGE OF USE

Nothing in this Goal is intended to
authorize public use of private property.

property or a scenic easement therein

OR DEVELOPMENT

Government agencies, including
cities, counties, state agencies, federal
agencies, special districts, etc., shall not

Public use of private property is a
trespass unless appropriate easements

and access have been acquired in
allowance with law to authorize such

authorize or allow intensification,
change of use or development on lands
within the boundaries of the Willamette
River Greenway compatibility review
area established by cities and counties

use.

K. DEFINITIONS FOR WILLAMETTE

RIVER GREENWAY GOAL

as required by paragraph F 3. a. without
first giving written notice to the DOT by

1 . Change of Use means

making a different use of the land or
water than that which existed on

immediately forwarding a copy of any
application by certified mail-return

December 6, 1975. It includes a change

receipt requested. Notice of the action

which requires construction, alterations

taken by federal, state, city, county, and
special districts on an application shall

of the land, water or other areas outside
of existing buildings or structures and

be furnished to DOT.

which substantially alters or affects the

H. AGENCY JURISDICTION

land or water. It does not include a
change of use of a building or other
structure which does not substantially
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completion of a structure for which a
valid permit was issued as of December
6, 1975 and under which permit
substantial construction has been

alter or affect the land or water upon
which it is situated. Change of use shall

not include the completion of a structure
for which a valid permit had been issued

undertaken by July 1, 1976.

as of December 6, 1975 and under
which permit substantial construction

Maintenance and repair usual and

has been undertaken by July 1, 1976.

necessary for the continuance of an

The sale of property is not in itself
considered to be a change of use. An

existing use is not an intensification of
use. Reasonable emergency

existing open storage area shall be

procedures necessary for the safety or

considered to be the same as a building.

the protection of property are not an

intensification of use. Residential use of

Landscaping, construction of

lands within the Greenway includes the
practices and activities customarily

driveways, modifications of existing
structures, or the construction or
placement of such subsidiary structures

related to the use and enjoyment of

or facilities as are usual and necessary
to the use and enjoyment of existing

one's home. Landscaping, construction
of driveways, modification of existing

improvements shall not be considered a

structures or construction or placement

change of use for the purposes of this

of such subsidiary structures or facilities

Goal.

adjacent to the residence as are usual

and necessary to such use and

2. Lands Committed to Urban

enjoyment shall not be considered an

Use means those lands upon which the
economic, developmental and locational

intensification for the purposes of this

factors have, when considered together,

Goal. Seasonal increases in gravel

made the use of the property for other

operations shall not be considered an

than urban purposes inappropriate.
Economic, developmental and locational

intensification of use.

factors include such matters as ports,

industrial, commercial, residential or

recreational uses of property; the effect
these existing uses have on properties

in their vicinity, previous public decisions
regarding the land in question, as
contained in ordinances and such plans
as the Lower Willamette River
Management Plan, the city or county
comprehensive plans and similar public
actions.

3. Intensification means any additions
which increase or expand the area or

amount of an existing use, or the level of
activity. Remodeling of the exterior of a
structure not excluded below is an
intensification when it will substantially
alter the appearance of the structure.
Intensification shall not include the

7
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DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF

EUGENE, OREGON

REQUEST FOR TENTATIVE SUBDIVSION AND
WILLAMETTE GREENWAY PERMIT APPROVAL

Application

File Name (Number):

Bird Haven Subdivision (ST WG
194/
19-4)

Application Summary:
Request for approval of a tentative subdivision to create 12 residential lots with private street,
based on Needed Housing criteria; and Willamette Greenway permit.
Applicant/Owner:
Tom and Colleen Christian

Applicant's Representatives:
Carol Schirmer, Schirmer Satre Group
Bill Kloos, Law Office of Bill Kloos PC
Lead

City

Staff:

Jeff Gepper, Assistant Planner
The

following findings and conclusions are based upon testimony presented at the public hearing
held on September 11, 2019 and all documents in the Eugene City planning file for the requested
Bird Haven Subdivision submitted before the close of the record on October 30,2019, including
documents submitted before, at and following the public hearing.
Conclusion:

The

for

applicant's request for

a

a

tentative subdivision is

Willamette

Greenway permit is approved. The applicant's request
approved, subject to the following conditions:

1. The following shall be included

as a

structures and accessory structures

prohibited

east

of the

west

boundary

2. The final site plans shall include

note

on

the final site plans: Residential
"

any lots exceeding 13,500 square feet
of the 20 foot sanitary easement. "

on

a

note

indicating

that Tract A is

Conservation Setback area for the Willamette River Wetland Pond

property and that

uses

in the TractA

area

must

comply

a

on

are

protected
the adjacent city

with the Goal 5 protections in EC

9.
4930.

3. The final site plans shall include

Avian

Way
partitioning ofadjacent

Hearings

an

in order to accommodate

at least 28 foot wide

city improvements

Tax Lot 8600.

Official Decision (ST WG
194/
19-4)

private

access

easement from

needed to allow further
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4. The

applicant shall submit a Private Joint Use Access and Utility Easement and
Maintenance Agreement (JAM).The JAMmust include a description defining the area of
the private street and also identify permitted improvements, construction expectations,
rights of usage and maintenance responsibilities for the facilities in the street. The JAM
shall be recorded concurrent with and crossreferenced on the final plat.
5.Provisions for public emergency

access

easement

within the

be included in the JAM that creates the private street

Emergency

Access Easement

on a

standard

or

private

street

be dedicated as

a

shall either

Public

City form.

6. The

applicant shall request and be issued a Privately Engineered Public Improvement
PEPI)permit.for the construction ofpublic improvements. In lieu ofa PEPI permit, a
bond or other financial instrument guaranteeing the construction ofpublic improvements
shall be submitted by the applicant and accepted by the City Engineer.
7. The

applicant shall provide

guarantee, ensuring

water

documentation that EWEB has received

a

financial

will be provided to each lot in the plat.

8. The

applicant shall submit for City review and approval two paper copies of the final
plat, stamped by a certified engineer, that include the following:
a) A delineation of the Special Flood Hazard Area (SFHA)boundaries and the
community number, map/panel number, and effective date of the appropriate
Flood Insurance Rate Map (FIRM).
A
b) note indicating the Base Flood Elevation (BEE)for each lot. If one BEE is used
for the entire development, it must be the most conservative.
c) A narrative, dated and stamped by the engineer (or licensed surveyor)explaining
the methodology used to determine the BEE.
9. The final site plans shall include

a

note

stating which lots

are

within the

Special Flood

Hazard Area (SFHA)and the BFE for those lots.
10. The final site plans shall include

the centerline

11. Note 11

ofRome

on

a

special setback line

the final site

lines may consist

a

distance

of 20 feet east from

Lane.

"
plans shall be amended to state: Existing
ofpower, telephone, and cable TV. "

overhead

utility

approval, the applicant shall provide documentation that the
existing
GreenleafAvenue)and associated accessory structure (Barn)have
been removed; or, the applicant shall submit a deed restriction that holds proposed Lots
2, 3, and 4 under common ownership (as one development site)until the house and
12. Prior to final plat
house (260

accessory structure have been removed.

approval, the applicant shall amend the road and lot configuration
to ensure that at least 10' of setback is established between the front lot line and the
existing dwelling (260 Greenleafi to remain; or, the applicant shall provide
documentation that the existing house (260 GreenleafAvenue) has been removed.
13. Prior to final plat

Hearings

Official Decision (ST WG
194/
19-4)

2
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approval, the applicant shall provide documentation the
corner of the "Barn"shown on the survey
and Site Plan has been removedfrom the barn structure to ensure that at minimum of a
10' of setback is established between the road and the barn; or, the applicant shall
provide documentation that the "Barn"has been removed.
14. Prior to final plat

unenclosed shed structure at the southwest

15. The following shall be included as

grading will
any slopes
depicts containing slopes equal to or
The applicant shall clearly identify all areas on the final site plans that
greater than 20%.
meet or exceed 20%
slopes.
A.

a

note

on

the final site plans: No
"

that the tentative site plan

occur on

Background

The

applicants, Tom and Colleen Christian (applicants)submitted the subject tentative
subdivision application and an application for a Willamette Greenway Permit on April 1, 2019.
The applicants submitted supplemental application materials on June 25, 2019. The city deemed
the application complete on July 30, 2019.

Following public notice, a public hearing was held on September 11, 2019. The public hearing
began with the hearings official's explanation of the hearing process and the statutory and local
procedural requirements for the hearing.'Following the introductory explanation, Assistant
Planner Jeff Gepper presented the planning staff s summary of the application. Following the
staff presentation, the applicant's representatives, Carol Schirmer and Bill Moss, presented
testimony on behalf of the applicant. Three individuals testified in opposition to the proposed
subdivision. One individual testified to express concern about access to an adjacent property but
was not opposed to the proposed subdivision.2
At the close of the

public testimony, the record was left open until 5:00 pm on October 2,2019,
00 pm October 23, 2019 for evidence and
for additional testimony and evidence; until 5:
to
the
additional
testimony responding
testimony and evidence submitted during the initial open
00 pm October 30, 2019 for the applicant's rebuttal argument related
record period; and until 5:
to the new testimony and evidence. Both the applicant and the city staff submitted written
testimony and evidence on October 2 and 23, 2019 and the applicant submitted its written
rebuttal argument

on

October 30, 2019.

B. Site Characteristics

The

subject property

includes

approximately

4.
95

acres

in two tax

lots, located

at

the

east

end of

Greenleaf Avenue and Sandra Lane. The northern

developed

with

a

single-family

accessory structures

residence and

large

residence and

a

portion of the property (tax lot 102)is
large accessory building and smaller sheds and

associated with the residential
accessory

building

and

remove

use. The

the small

applicant plans
structures. The

to

retain the

southern

portion

The hearing official's explanation included a statement that she has had no ex parte contacts regarding the
application and has no personal or financial interest in the subject property.
2The names of the individuals who presented oral testimony and who presented written testimony before, during
after the public hearing are on file in the City's planning records for this application.

Hearings

Official Decision (ST WG
194/
19-4)

3
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or
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the property (tax lot

100)is developed

with

a

duplex, which

the

applicant intends

to remove.

subject property is located in the River Road Neighborhood and is partially within the
boundary of the Willamette Greenway. It is zoned R-1 LowDensity Residential with a /WR
Water Resource Conservation Overlay Zone.
The

Immediately to the east of the subject property is undeveloped, natural open space land owned by
City of Eugene. The area includes the Willamette River and the Willamette River Wetland
Greenleaf Pond, which are included in the City's adopted Goal 5 inventory of protected natural
resources. The West Bank Path, which is part of the Ruth Bascom Riverbank Path System, runs
north/south adjacent to the Willamette River. The nearest pedestrian and bike access to the West
Bank Path is located north of the subject property on Cityowned property at east end of Merry
the

Lane.

The

to

areas

residential
is

a

the south and

west

of the

the property

subject property

are

developed

with

lowdensity

the west, between Greenleaf Avenue and Sandra Lane,
Abutting
partially-developed property, approximately .88 acres in size. North of the subject property is
uses.

to

undeveloped, cityowned property.
C.

Description

of

Request

The

proposed subdivision includes 12 lots for development of single-family residential
with primary access from
dwellings. Access is proposed through a private street ("
Avian Way")
the east end of Greenleaf Avenue. The private street is also proposed to connect to Sandra Lane,
at the south end of the development. However, that access would include removable barriers,
limiting vehicle access to emergency service only. As proposed, lots to be located on the east
side of the private street (lots 39)are oversized (larger than the 13,500 square feet maximum
on
based
the
allowed)
applicant's stated intent to provide more open space and protection of
natural resources. Proposed Lots 1, 2 and 9 are flag lots. A proposed "Tract A"along the eastern
portion of the site provides a protected Conservation Setback for the adjacent Goal 5 protected
area.

D. Evaluation of

Request

The

applicant seeks approval of the requested subdivision under the needed housing approval
criteria at EC l);
9.
8520( and approval of a Willamette Greenway permit.
1. Tentative Subdivision

Approval

of

request for

a

Request

subdivision under the needed

compliance

with the

following

housing approval

criteria

EC 1)
9.
8520( The applicant has demonstrated that the

housing

as

defined

Finding: Oregon Revised

Hearings

by

require

evaluation of

criteria:

proposed housing

is needed

State statutes.

Statutes (ORS)l)
197.303(defines "needed

Official Decision (ST WG
194/
19-4)

housing"as

follows:
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As

used in ORS 197.307, "needed housing"means all

zonedfor residential

use or

housing

mixed residential and commercial

determined to meet the need shown for

use

land

that is

urban

growth
affordable to households
within the county with a variety of incomes, including but not limited to
households with low incomes, very low incomes and extremely low incomes, as
those terms are defined by the United States Department of Housing and
Urban Development under 42 C.
U.
S.1437a. "Needed housing"includes the
following housing types:
a) Attached and detached single-family housing and multiple
family housingfor both owner and renter occupancy;
b) Government assisted housing;
c) Mobile home or manufactured dwelling parks as provided in

boundary

at price ranges

ORS 197.475

to

housing

within

on

and rent levels that

an

are

197.490;

homes

on individual lots planned and zonedfor
d) Manufactured
single-family residential use that are in addition to lots within
designated manufactured dwelling subdivisions; and
e) Housing forfarmworkers.
(
Subsection
(1)(
2)
a)and d)
of this section does not apply to:
500.
a) A city with a population of less than 2,
A
with
less
than
a
15,000.
b) county
population of
3)A local government may take an exception under ORS 197.732 to the
definition of needed
"
housing"in subsection (1)of this section in the same
manner that an
exception may be taken under the goals.

Finding: The proposed subdivision includes single-family housing lots, which constitute
needed housing' under the definition in ORS l).
197.303(Accordingly, this criterion is satisfied.
EC 2)
9.
8520( The proposed land
shown
designation(s)

applicable

on

refinement

uses

and densities

the Metro Plan Land Use

are

consistent with the land

Diagram,

as

use

refined in any

plan.

Finding: Based on the City staff's review of the Metro Plan land use diagram, the subject
property "appears to be"designated for a combination of LowDensity Residential (LDR)and
Parks and Open Space (POS).
staff
note
that
the
River
RoadSanta Clara Urban Facilities
City
Plan also "appears to designate the subject property for a combination of LowDensity
Residential and Parks and Open Space."Staff note that the property is zoned R-1 LowDensity
Residential but that the "applied zoning and proposed residential use are not consistent with the
Parks and Open Space designation."
The

applicant responds, initially, that, to the extent there is any ambiguity regarding the Metro
Plan designation for the subject property, resolution of that ambiguity would require a subjective
evaluation, which would violate the mandate

in ORS

7)
197.
304(that all criteria for evaluation of

needed

housing' must be `clear and objective.'The applicant also argues the City has previously
acknowledged that the Metro Plan designates the subject property as LDR, noting that when the
subject property was annexed into the city in 2001, the Boundary Commission Staff report stated
that the Metro Plan and refinement plan designated the property as LDR; and when the city park
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adjacent to the east was annexed in 1987 the Boundary
subject property was designated LDR in the Metro Plan.

land

Commission

findings

recited that the

The

197.307(criteria that are not clear and objective
applicant is correct that under the ORS 4),
be applied to applications for needed housing. Thus, if the determination of the
9.
8520( cannot be
appropriate Metro Plan designation(s)
requires a subjective evaluation, EC 2)
applied in the context of a needed housing application. However, in this instance, the question of
any ambiguity as it applies to this property was resolved when the property was annexed into the
City in 2004 and zoned R-1 (low density residential.)

cannot

diagram is a generalized map.3 In the context of a zone change request, the
approval
specify that the "written text of the Metro Plan shall take precedence of the
Metro Plan diagram where apparent conflicts or inconsistencies exist."
This application does not
involve any zone change request: the applicant is proposing to develop the property in
accordance with the lowdensity residential zoning that has been applied to the subject property
since its annexation into the city in 2001. The subdivision criteria do not contemplate the need to
resolve any conflict or inconsistency between the Metro Plan Map and the written text;
presumably any such conflict would have been resolved at the time the zoning was applied to the
evaluation in the context of this subdivision
property. The proper zoning is not subject to reapplication.
The Metro Plan

criteria

subject property was annexed into the city and zoned R-1 in 2001, the
not identify any ambiguity. Rather, as the applicant explains, as it
Boundary
relates to the subject property, the Boundary Commission staff report states "The proposed
annexation is designated lowdensity residential in both the Metropolitan Plan and the River
It appears that when the

Commission did

It further describes the purpose of the annexation
Road-Santa Clara Urban Facilities Plan."
"
application as: The
property owners are requesting annexation to Eugene in order to prepare the

development."The applicant also points out that when the
property west of the subject property was annexed into the city in 1987, that property was
designated POS and describe the subject property (the property immediately west of the 1987
annexation property) as LDR. Thus, while the Metro Plan diagram may be imprecise, it appears
that historically, and specifically, when the evaluation was conducted to determine the plan
designation for the subject property, the Boundary Commission considered the boundary
between the POS and LDR designations to be between the subject property and the cityowned
properties

to

the

for future residential

east.

The Metro Plan

its terms, imprecise. However, consistent with the designation as
it was applied to the property since the time of its annexation, it appears that the proposed land
1 zoning, are also consistent with the Metro
uses, which are consistent with the property's R-

Plan
The
3

diagram is,by

diagram.
proposed

subdivision satisfies this criterion.

The Metro Plan introduction

specifically addresses the generalized nature of the plan diagram, stating: The Metro
important to recognize that the written text of the Metro Plan takes precedence over the
Metro Plan Diagram where apparent conflicts or inconsistencies exist. The Metro Plan Diagram is a generalized map
which is intended to graphically reflect the broad goals, objectives and policies. As such it cannot be used
independently from or take precedence over the written portion of the Metro Plan."

Plan itself states that "it is
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EC 3)
9.
8520( The proposed subdivision

complies with all of the following, unless
specifically exempt
compliance through a code provision applicable to a
special area zone or overlay zone:
from

a)EC
for the

9.
2000

3980 regarding
through 9.
zone
and
subject
overlay zones.

Findings: As depicted
8 and 10-12
Lots 3-

on

the

proposed

site

lot dimensions and

density requirements

and summarized in the table

plan

below, proposed

standard residential lots, and Lots 1-2 and 9 are residential
foot W
/ R setback established
applicant proposes a "Tract A"to encompass the 50Greenleaf Pond, a Category A wetland and Goal 5 protected natural resource.
The maximum

proposed

net

are

density

in the R-1

subdivision site is

zone

approximately

is 14 units per
4.
95

acres. As

flag lots. The
by the

density. The total lot area of the
depicted on the proposed site plan and

net

summarized in the staff report (Tables 2 and 3),
the subdivision's 12 lots would result in a
of
2.
4
2
units
acre.
The
gross density
dwelling
per
proposed the net density, excluding the area of
as

the

proposed private

street

in accordance with EC

9.
1)(
2751(would be
c),

2.
62

dwelling

units per

acre.

proposed, the 12-lot subdivision satisfies the applicable lot dimension and density
requirements for the R-1 zone. However, proposed lots 3-9 exceed the allowed maximum
size of 13,500. Subsection (5)of EC 9.
2761, Special Standards for Table 9.
2760, allows
exceptions to the maximum lot size as follows:

As

5)Exceptions to the
following is met:

maximum lot size shall be

a)Existing physical

circumstances such

granted

as

lot

if any of the

topographically

constrained

lands, conservation easements, existing buildings, or
easements
utility
prevent the ability to further divide the lot.

b)The lot exceeding the maximum lot size is intended to reserve a
large lot for future land division with feasibility demonstrated by a
conceptual buildout plan.
c)The

subdivision achieves

a

minimum

density

of 9 units per net

acre.

d)The exception

will enable

protection

of natural

resources.

proposed to be located along the east side of Avian Way, abutting the proposed
Tract A and Cityowned open space property. These lots are also encumbered by a 20-foot
public utility easement, which crosses the lots north to south. Much of the eastern portion of the
Lots 39

are

lots is also located within the

4

floodway.4

The

floodway is identified on the Federal Emergency Management
F.
1128map (FIRM)41039C-
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The

applicant explains that the larger lots are intended to protect the site's natural features and to
prevent any development in the area that could be impacted by the /WR Water Resources
Conservation Overlay Zone. To that end, the applicant has proposed that a covenant be placed
on the property restricting residential and accessory structures in the eastern portion of those
lots. To ensure the terms of the applicant's covenant are documented on the final site plans, staff
recommend the following condition of approval:
The following shall be included
and accessory structures

boundary of the

exception

as a

note

on

the final site plans: Residential
structures
"

oversized Lots 39

sanitary

are

prohibited east of the

west

easement. "

any oversized lot is warranted in order to justify
9 and is made a condition of this approval.
to the maximum lot size for Lots 3-

The recommendation

the

20 foot

on

to

prohibit structures

on

which the
post-hearing materials, the applicant's revised site plan also depicts a "Tract B",
describes
as
the
"
Lot
10
the
south
line.
The
applicant
Dogleg"along
property
applicant may
choose to dispose of this `dogleg' through a property line adjustment in the future. Removal of
the "dogleg"from Lot 10 would not impact compliance with the minimum lot dimensions under
In its

EC 9.
2760.

The

applicant requests

include this "Tract

is

not necessary

compliance
The

that the decision be conditioned

which is
B,"

because the

to

allow the final subdivision

the

site

plan. Such

currently depicted
applicant's
applicant's potential creation of that tract will
on

not

plat to
a

condition

impact

with EC 9.
2760 minimum lot dimension standards.

proposed

subdivision also does

those standards

are

allowed

as

not meet

the EC 9.
2790 Solar Lot Standards. Exceptions

to

follows:

EC 9.
2790 Solar Lot Standards.

3)Exceptions
be

exempt

to the Solar Lot

from EC

b)Site

Requirements. A proposed subdivision
following exists:

Constraints. One of the

following

circumstances is

1. Compliance with

street standards

requires

that

a

street

applicable
configuration

oriented for solar
3.There is

shall

9.
2)
2790(if either of the

prevents

or

public

present:

street

the lots from

plans
being

access.

significant natural feature on the site,identified as such
in the comprehensive plan, adopted refinement plan, or in any cityadopted natural resource inventory that will continue to exist after the
site is developed, and that prevents the lot from being oriented for
solar

a

access.

Finding: The applicant's narrative explains that the site constraints described in EC
9.
3)(
1)
2
b)(
790(and (3)preclude orientation of lots on the subject property for solar access. The
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proposed subdivision is at the end of both Greenleaf Avenue and Sandra Lane. The proposed
street (Avian Way)connecting these two streets would necessarily include a north/
south
which
the
lots
from
oriented
for
solar
access.
In
addition, inventoried
alignment,
precludes
being
natural features and their associated setbacks limit development along the eastern portion of the
subject property, which further prevents lots from being oriented for solar access. Accordingly,
2790 solar
the proposed site constraints on the subject property warrant an exception to the EC 9.
lot standards.
EC 3)
9.
8520( also allows

requires consideration of and allows exemptions from dimension and
density requirements through code provisions applicable to a special area zone or overlay zone.
The proposed subdivision is within the /WR Water Resources Conservation Zone. Accordingly,
the following dimensional limitations apply:
Within the /WR Water Resources Conservation

Quality Overlay Zone, no new
created,would be occupied by
1. The combined

Overlay

lot may be created if
either:

more

Zone

WQ Water
lot,as

or /

than 33%
of the

of the /WR conservation setback and any portion of the
Goal 5 Water Resource Site that extends landward beyond the conservation
area

setback; or
2.The /WQ

Management

Area.

in the staff report, the subject property is zoned with a /WR Water
Resources Conservation Overlay Zone because of two different Goal 5 riparian and wetland

Finding: As explained

the site: the Willamette River and the Greenleaf Pond, which is part of the
Willamette River Wetland. As the staff report further explains, the applicant's narrative includes
resources on

wetlands report (prepared by Wetlands and Wildlife Incorporated)that delineates the wetland
boundary. The applicant's narrative explains that the required 50-foot Conservation Area
a

Setback for the Goal 5 Wetland

applicant
Tract

has

A,the

a "Tract

proposed
applicant asserts

pond

extends

onto

the

A"to encompass the

that

no

subject property. Accordingly, the
required conservation setback. With

that

part of any lot would include any Goal 5 Resource Site

or

any related Goal 5 Conservation Area.

" the river itself there is the
applicant further explains that, as described in its narrative, In
Willamette River Riparian Corridor Resource Site, which comes with a 100foot Conservation
Setback that starts at the riverbank"but which, according to the applicant terminates at the bike
path, based on exclusions in EC 5)(
9.
4
d).
920(The applicant's narrative goes on to evaluate the
conservation setback and associated Willamette River Riparian Corridor Resource Site, and
concludes that, because the 100-foot Willamette River Riparian Corridor is interrupted by the
bike path, the applicant has satisfied this criterion.
The

While the

city disputes

that the I00foot corridor setback is

agrees that the conservation setback does not impact the
compliance with this criterion, no new lots are proposed

interrupted by the bike path, the city
subject property. City staff agree that, in

to

be created within the conservation

However, in its initial staff report staff concluded that the applicant's narrative does not
demonstrate that the lots are not occupied by greater than 33%
of the combined area of the /WR
area.

conservation setback and any
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digital representation" of the adopted Goal
5 map, which it states brings into question whether the water resource site may actually extend
onto portion of the property that are not indicative of the riparian environment. To clarify, staff
recommended that the applicant apply for a "map correction" permitted
(
under EC 9.
4960) to
the
actual
Goal
5
on
the
clarify
boundary
property.
beyond

the conservation setback. City staff rely

on a "

applicant instead asserts that in cases of ambiguity, the Planning Commission has adopted a
methodology to delineate a Goal 5 Water Resource Site Boundary. That methodology, adopted
on appeal of the Alder Woods PUD (PDT 0705 and SDR 082),
begins with a generalized
delineation of the /WR site boundary based on the applicable map of Significant
"
Goal 5
Riparian Corridors and Wildlife Habitat Sites."If that delineation is not precise enough to
determine compliance with applicable criteria and standards, a sitespecific analysis is conducted
in
regarding the site's condition 2005 (when the city adopted the Plan.)The process includes an
analysis of the nine "Tier One"criteria from the Goal 5 Water Resources Conservation Plan.
The

Following the methodology adopted by the Planning Commission in the Alder Woods appeal,
applicant's wetlands and wildlife expert prepared analysis of the "Tier One"criteria. The
applicant cautions, however, that "the moment this methodology is employed the City has
conceded that the Goal 5 Plan is not clear and at that point the Goal 5 Plan for the Riparian
Corridor Resource Site may not be applied as a standard at all under the [needed housing]
statute."The applicant argues that "by scaling up the tiny, official Goal 5 Plan Maps, the Staff is
positing a conflict between the text of the Goal 5 Plan and the maps in the Goal 5 Plan."
Applicant closing written statement, October 30, 2019, at 34.)
the

The essential

question here is whether the resource site goes beyond the conservation setback.
applicant correctly explains, the Goal 5 Plan map is `generalized".The Plan text, in
contrast, is very specific. As defined in the Goal 5 Plan, the "Resource Site includes the stream,
of the location of which is not disputed. It also includes the "riparian areas that may extend
beyond the applicable conservation setback."The applicant argues that by relying on a `blow up'
of the generalized map as being definition, the staff is questioning the text of the Plan itself. As
the applicant argues "they are pressing the generalized, large-scale (tiny)map as a preferred
alternative to the text"and that i
" f it were to come to a contest between the 'generalized' plan
map and the clear plan text,the Metro Plan is explicit that the text of the Plan controls."
As the

The staff s desire to

delineate, as precisely as possible, the exact location of the Goal 5 resource
has merit from a policy perspective. However, the city's use of the generalized map over the text
of the Plan potentially creates an unnecessary conflict, and the need for a subjective evaluation,
that is

prohibited

in the context of the needed

housing

subdivision criteria. In this

case

that

microlevel' evaluation does not appear warranted. The text of the Plan provides a sufficient,
objective measurement by which to conclude that the resource site does not go beyond the
conservation setback. And,to the

there is any need to employ the Alder Woods
evidence establishes that, under that methodology, the resource site
extent

methodology, the applicant's
as shown on the site plan is sufficient to conclude that the resource site does not go beyond the
conservation setback. Thus, the applicant has established that no new lot is being created with
more than 33%
of the lot being occupied by the combined area of the/WR conservation setback
and any portion of the Goal 5 Water Resource Site that extends landward beyond the
conservation setback.
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required conservation setback is maintained and that Goal 5 resources are
protected through
proposed Tract A,the applicant agrees that approval be conditioned as
To

ensure

that the

the

follows:
The final plat shall include

Setback
east.

area

for

a

note

indicating

that Tract A is

the Willamette River Wetland Pond

Uses in the Tract A

area

must

comply

on

protected Conservation
city property adjacent to the
a

with the Goal 5 protections in EC 9.
4390.

The

applicant has established that the proposed subdivision warrants exceptions to the maximum
lot size requirements for proposed lots 39 and the solar lot standards, and otherwise satisfies the
lot dimension and density requirements for the R-1 zone and establishes compliance with /WR
Water Resources Conservation

b)EC
Ways.

9.
6800

Overlay

through

Zone

requirements.

EC 9.
6875 Standards for

EC 9.
6805 Dedication of Public

Streets, Alleys,and Other Public

Ways

6870, no additional right-ofFinding: As discussed below in findings of compliance with EC 9.
way dedication or special setback along Greenleaf Avenue or Sandra Lane are necessary.
6750 (Special Setback Standards),a special setback along Rome
However, as discussed under EC 9.
Lane is warranted in order to ensure sufficient way
width as required under EC 9.
6870.
right-ofEC 9.
6810 Block

Length

6810 requires a maximum of 600 feet for public streets. This requirement
Finding: EC 9.
to
the
apply
proposed private street and, therefore, this standard is inapplicable.

does

not

EC 9.
6815

Connectivity

2)Street Connectivity
a)All
that

code

a

streets and

public

or

for Streets

Standards

alleys shall be public unless the developer demonstrates
or alley is not necessary for compliance with this land use
of
connectivity standards of subparagraphs (b)trough (f)

street

the street

this subsection.

Finding: As explained in the staff report, based on its evaluation of the evidence in the
applicant's narrative, city staff initially found that the applicant had not demonstrated that
public street was not necessary as required under this standard.

a

In response, the

applicant submitted a Local Street Connection Study (completed by Kelly
9.
g),
6815(which allows
Engineering),as permitted under EC 2)(
exceptions to the public street requirement. As further explained in findings of compliance with
that exceptions process, the applicant has demonstrated that a public street is not necessary in
compliance with this standard.
Sandow, PE, of Sandow
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b)The proposed development shall include street connections in the
existing or planned streets within 1/4 mile of the development
site. The proposed development shall also include street connections to any
streets that abut, are adjacent to,or terminate at the development site.
direction of all

Finding: The

Local Street Connection

Study

establishes

compliance

with this standard.

c)The proposed development shall include streets that extend to
undeveloped or partially developed land that is adjacent to the development
site or that is separated from the development site by a drainage channel,
transmission easement, survey gap, or similar
shall be in locations that will enable adjoining

proposed development's

street

property condition. The

properties

streets

to connect to the

system.

(
Lot 8600) adjoins
Finding: As explained in the staff report, a partially developed Tax Lot Tax
Staff
with
this
the
need to ensure
standard, given
subject property.
questioned compliance
continued access to this partially developed property. Public testimony at the hearing also urged
that any development must ensure continued access to Tax Lot 8600. In response, the applicant
has amended its site plan to include a 28foot wide access easement, which provides an access
connection to the partially developed Tax Lot 8600, in compliance with EC 2)(
9.
6815(To
c).
ensure compliance, the applicant requests the following condition:

the

The final subdivision plat shall include

private access easement from Avian Way
city improvements needed to allow further partitioning of Tax

suff cient for minimum
adjacent to the

Lot 8600

west.

The substance of this condition is warranted
condition

must

which includes

specify
a

to ensure

that the final subdivision

28foot wide

access

connects to

compliance

plat be

with EC

consistent with the

2)(
9.
6815(This
c).
amended site plan,

easement.

d)Secondary access for
EC 9.
6870 is required.
Finding: Avian Way

a

fire and emergency medical vehicles consistent with

Greenleaf Avenue and

provides

removal barriers

Lane, which results in more than one access for fire and emergency vehicles
subdivision, in compliance with EC 2)(
9.
6815(
f).

to

the

to

Sandra

proposed

e)Except for applications proposing needed housing, all applicants shall
show that the proposed street alignment shall minimize excavation and
embankment and avoid impacts to natural resources, including water related
features.

2)(
6
e)
815(does not apply
Finding: EC 9.
subdivision is for needed housing;
In
f)

Hearings
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of

existing street that is not improved to city standards and the street has
an inadequate driving surface, the developer shall construct a temporary
barrier at the entrance to the unimproved street section with provision for
bicycle, pedestrian, and emergency vehicle access.
an

2)(
6815(does not apply because the proposed subdivision would not result
f)
Finding: EC 9.
any street extensions to an unimproved roadway within inadequate driving surface.
g)In

the context of

a

Type

II

or

use

decision, the city

shall

to the standards in subsections (2)(
b),
c)or
((d)if the

exception
applicant demonstrates
grant

III land

Type

in

an

that any
either subsection 1. or 2.below:

1)The applicant
local

has

proposed exceptions

are

provided to the city,at his or
study that demonstrates:

consistent with

her expense, a

street connection

a)That the proposed street system meets the intent of street
connectivity provisions of this land use code as expressed in EC
and
96815(1);
b)How undeveloped
a

quarter

mile

can

be

partially developed properties within
adequately served by alternative street
or

layouts.
2)The applicant

demonstrates that

because of the existence of

a

connection cannot be made

one or more

of the

following

conditions:

preclude development of the connecting
street. Such conditions may include,but are not limited to,
topography or likely impact to natural resource areas such as
wetlands,ponds, streams, channels, rivers,lakes or upland

a)Physical

conditions

wildlife habitat area, or a resource on the National Wetland
Inventory or under protection by state or federal law.

b)Buildings or other existing development on adjacent lands,
including previously subdivided but vacant lots or parcels,
physically preclude a connection now or in the future,
considering the potential for redevelopment.
Finding: As

stated

demonstrate that

above, the applicant has submitted
is

a

Local Street Connection

and that the

Study

to

street (Avian

public
required
proposed private
Way)
connectivity requirements. Public Works staff have determined that the Local
Street Connection Study satisfies the street connectivity requirements and the applicant's
proposed site plan establishes that a public street is not necessary as required under EC
9.
2)(
6
a),
815(in compliance with this standard.
satisfies the

a

street

not

street

EC 9.
Culde6820 Sacs
or

Emergency

EC 9.
6830 Intersections of Streets and
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Finding: These standards apply only to proposed public
proposed, these standards are inapplicable.

streets. Because no

public

streets are

EC 9.
6835 Public

Accessways.
1)The city shall require within the development site the dedication to
the public and improvement for accessways for pedestrian and
culdebicyclist uses to connect the development site to adjacent sacs
or to an adjacent site that is undeveloped, publicly owned, or
developed with an accessway that connects to the subject site,
provided the city makes findings to demonstrate consistency with
constitutional requirements. Public accessways shall confirm to design
standards for accessways contained in the "Design Standards for
Eugene Streets, Sidewalks, Bikeways and Accessways."

2)Existing unimproved public accessways on properties adjacent to
development site shall be improved consistent with the "Design
Standards for Eugene Streets, Sidewalks, Bikeways, and Accessways"
if such accessways are connected to the subject site, provided the city
makes findings to demonstrate consistency with constitutional
requirements. Said improvements to unimproved public accessways
shall connect to the closest public street or developed accessway.
the

Finding: As explained in the staff report, a large tract of publicly owned property lies east of the
proposed subdivision, which contains the West Bank Path. The closest connections to the subject
property for connections to the West Bank Path are on Merry Lane to the North and E Hillcrest
Drive to the South. Residents of the proposed subdivision will have to travel 0.
45 miles (2,
400
E
to
access
West
Lane
0.
6
3
access
the
Bank
Path
via
and
miles
(
for
via
feet)
3,
300 feet)
Merry
Hillcrest Drive because it will require residents to travel along Greenleaf Avenue to River Road
and then North to Merry Lane or South to E Hillcrest Drive. In its initial staff report, city staff
identified and recommended a connection to the north to the Merry Lane West Bank Path
connector that could have limited environmental impact. The public connection would require
would require dedication and development of approximately 500 feet of new pathway from the
approximately the beginning of Avian Way to the Merry Lane connector. The path would result
in residents of the Bird Haven subdivision and Greenleaf Avenue having to travel only
approximately 800 feet to reach the West Bank Path. However, upon further evaluation, the City
determined that while there is a nexus between the need for the public accessway and the
6835 to ensure new development contributes to public pedestrian and
requirements of EC 9.
bicycle connectivity, requiring a public accessway was not roughly proportional to the impact of
the development. Accordingly, the city has withdrawn its recommendation to require a
dedication of land to provide that connection.
There

unimproved public accessways on properties adjacent to the development
Therefore, no public accessways are required for the proposed subdivision.
are no
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EC 9.
6840 Reserve

Strips.

Finding: The proposed subdivision does not include
strips and, therefore, this criterion is not applicable.
EC 9.
6845

conditions that would

require

any

reserve

Special Safety Requirements.

Finding: This standard is inapplicable

to

applications

EC 9.
6840 Street Classification

for needed

housing.

Map.

6870 standard regarding
Finding: As discussed below under the EC 9.
proposed subdivision satisfies this standard.

Street

Width, the

EC 9.
6855 Street Names.

Finding: The Regional

Road Name

EC 9.
6860 Street

Group

has

approved

the

requested

street name, Avian

Way.

Right-ofWay
Map.

Finding: This standard applies only to requests to amend the City's adopted Street Right-of Way
map. The applicant does not request any such amendment and, therefore, this standard is
inapplicable.
EC 9.
6870 Transit Facilities.

Finding: This

standard is

inapplicable

to

applications

for needed

housing.

EC 9.
6870 Street Width.

Finding: As explained
streets must

When

a

in the staff report, under EC

conform to those widths

street

designated

width is
segment way
right-of-

Map, the

required

although

a

street

greater width

not

and paving widths of
9.
6870, the way
right-ofStreet
Map.
City's adopted
Right-ofWay

the

designated

on

the

adopted

Street

Right-ofWay

be the minimum width shown for its type in EC Table 9.
6870,
be required based on adopted plans and policies, adopted Design

width
can

on

must

Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways, or other
factors, which in the judgment of the planning and public works director necessitate a greater street
width.
As staff

explain, Greenleaf Avenue is classified as a Local Access Road and is under Lane
County jurisdiction. It is not identified on the adopted Street Classification Map but functions as
a low volume residential street. It has an existing 50foot way
with 34 feet of paving.
right-ofWith the exception of street lights and paving width, Greenleaf Avenue has not been improved to
City standards and is lacking curb and gutter, setback sidewalks, and street trees. However, no
additional rightor special setback is required for the existing segment Greenleaf Avenue
way
ofbecause the existing 50foot way
exceeds the minimum required width of 45feet
right-offor the
required for local streets and there is adequate room in the existing way
right-of-
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of curb and gutter, setback sidewalks and street trees. In addition, Greenleaf Avenue
terminates at the west boundary of the subject site and there would be no additional way
right-of-

placement

width that could be obtained

benefit

or

along

portion of the length of this street, nor
impact from the proposed subdivision.

any

need associated with traffic

any functional

The staff report further explains that Rome Lane is also not identified on the City's adopted
Street Classification Map. Rome Lane is under Lane County Jurisdiction and is classified as

a

Local Access Road The minimum

paving width for any public street is 20 feet. Currently Rome
Lane has 25 feet of way
with a paving width of 18 feet. No additional way
right-ofright-ofproposed or required in Rome Lane because there would be no
functional benefit associated with traffic impact from the proposed development to a wider rightofway along the small segment (15 feet)fronting the subject property at its southwest corner.
However, as discussed below under EC 9.
6750, an additional special setback is warranted in
order to ensure the required 20foot paving requirement can be completed as such time as
warrant
those
impacts
improvements.
dedication

or

Finally, the

improvements

are

staff report

explains that Sandra Lane is also not identified on the City's adopted
Street Classification Map and is also under Lane County Jurisdiction and classified as a local
access road, with a required minimum paving width of 20 feet. Currently Sandra Lane has 45
feet of way
with a paving width of 32 feet. No additional way
dedication, nor
right-ofright-ofare
or
because
Sandra
Lane
terminates
at
the
west boundary of
improvements,
proposed required
the subject site and there would be no additional way
width that could be obtained along
right-ofof
the
of
this
nor
functional
benefit
or need associated with traffic
street,
any portion
length
any
impact from the proposed subdivision.
At the

public hearing, testimony from residents of Greenleaf Avenue expressed concern
regarding the lack of improvements to that street, and that, because it is not improved to city
standards, additional traffic generated by the proposed subdivision would create traffic hazards.
They also expressed concern that if improvements were required in the future, they would be
unduly financially impacted.
As stated

above, no additional dedication

improvements are warranted by the proposed 12-lot
subdivision. Because of the low number of trips generated by the proposed subdivision, no traffic
impact analysis is required. At such as public improvements are proposed and completed for any
of the city streets adjoining the proposed subdivision, the cost of those improvements would be
apportioned according to city standards.
EC 9.
6873

Slope

or

Easements

Finding: This standard applies only to applications that propose public
public streets are proposed, this standard is inapplicable.
EC 9.
6875 Private Street

Design

streets. Because no

Standards

Finding:As discussed above, the applicant proposes a private street (Avian Way)to provide
access through the proposed subdivision. EC 9.
6875 requires private streets to be designed and
constructed in accordance with applicable requirements in the adopted Design Standards and
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Eugene Streets, Sidewalks, Bikeways and Accessways in the Eugene Arterial and
Collector Street Plan, which are more specifically identified in Section M.Private Streets and
Alleys (City Council Resolution No. 4608, Exhibit A,Page 39)in the Eugene Arterial and
Collector Street Plan. Under that Plan (Section M,Private Streets and Alleys)private streets are
required to comply with the standards for public streets with respect to intersection
configuration, minimum centerline radius length, grade, sight distance, width, curb requirements,
sidewalks and street alignments relative to natural resource sites and waterrelated features.
Private sidewalks "must meet ADA requirements, which allows a minimum width of 3 feet,
provided that `passing space' is provided at reasonable intervals, not to exceed 200 feet."
Guidelines for

Public Works staff confirms that the

standards. As described

applicable
private street will
on

the

east

include

side of the

a

conceptually complies with
applicant's Site Plan, the proposed

street

Sheet L1.0 of the

21foot

foot sidewalk
paved section, with curbs on both sides and a 4to ensure compliance with all applicable standards, Public
following conditions:

street. In

Works staff recommend the

proposed private

on

order

The

applicant shall submit Private Joint Use Access and Utility Easement and
Maintenance Agreement (JAM).
The JAMwill include a description defining the area
the
and
will
also
street
of
private
identify permitted improvements, construction
expectations, rights of usage and maintenance responsibilities for the facilities in the
street. The JAM will be recorded concurrent with and crossreferenced on the final
plat.
Provisions for public emergency

access

easement

within the

be included in the proposed JAMwhich creates the private street
Public

These conditions

applicable design
c)EC

Emergency
are

Access Easement

warranted

to ensure

on a

that the

standard

private

street

private
or

shall either

be dedicated

as a

City form.

street as

proposed, satisfies

all

and construction standards.

9.
65400

through

EC 9.
6506 Public

Improvement

Standards.

EC 9.
6500 Easements.

Finding: EC
and

9.
6500 authorizes the

City to require

dedication of

easements

for

public

utilities

under certain circumstances. Public Works staff has not identified the need for any
additional public easements for stormwater or wastewater purposes on the subject property and,
access

therefore, no

easements are

EC 9.
6505

warranted under this standard.

Improvements - Specifications.

requires that all public improvements be designed and constructed in
adopted plans and policies, and procedures, standards, and specifications set
forth in EC Chapter 7. The subdivision, as proposed, conceptually can comply with the applicable
Chapter 7 requirements. To ensure compliance with the applicable standards, staff recommend the
following condition.
Finding: EC

9.
6505

accordance with

Hearings
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A

Privately Engineered Public Improvement (PEPI)permit shall be issued,for the
construction ofpublic improvements. In lieu ofa PEPI permit, a bond or other
financial instrument guaranteeing the construction ofpublic improvements shall be
submitted by the applicant and accepted by the City Engineer.
6505 requires all developments to be served by and implement infrastructure
addition, EC 9.
improvements including water, sewage, streets, street trees, street lights, sidewalks, access ways,

In

and

stormwater

drainage.

Su]21y: EC 9.
l)
6505(requires that all developments be served by the EWEB water
Comments
EWEB (Attachment K to the city staff report)confirm the feasibility of
from
system.
providing water service to serve the proposed subdivision. To ensure compliance, staff
recommend the following condition of approval:
Water

The

applicant shall provide

guarantee, ensuring

water

documentation that EWEB has received a financial

will be provided to each lot in the plat.

Sewage: EC 9.
2)
6505( requires that all developments be served by the city's wastewater sewage
system and comply with the applicable provisions of Chapter 6. To comply with these

requirements, as explained in the staff report, each lot is required to
independent wastewater connection to the public system.
Public

the

subdivision is available via

have separate and

inch
separate 8-

public
mainlines,
proposed,
5 & Lot 12 would be provided by the extension of the public
wastewater service to Lots 1mainline within Greenleaf Avenue, and wastewater service to Lots 611 would be provided by
the extension of the public mainline within Sandra Lane. The PEPI permitting process will
ensure the extension of public services as proposed.
wastewater to
one

proposed

two

within Greenleaf Avenue and the other within Sandra Lane. As

Streets and

Alley,Sidewalks: EC 3)
9.
6505( and (4)requires that all streets and sidewalks
7
comply
Chapter specifications; and that sidewalks be located, designed and
constructed in accordance with the EC Chapter 7 Design Standards and Guidelines for Eugene
Streets, Sidewalks, Bikeways and Accessways, as well as standards and specifications adopted
pursuant to EC Chapter 7 and other adopted plans and policies.
with the EC

proposed, Avian Way must be designed and constructed in accordance with the applicable
Chapter 7 requirements for private streets, to be confirmed through the PEPI permitting process.

As

Bicycle

Paths and

Accessways: EC 5)
9.
6505( requires that

any

required bicycle paths

and

accessways be designed and constructed in accordance with the EC Chapter 7 Design Standards
and Guidelines for Eugene Streets, Sidewalks, Bikeways and Accessways, as well as standards

and

specifications adopted pursuant to EC Chapter 7 and other adopted plans and policies As
discussed above in the findings regarding compliance with EC 9.
6835, no bicycle paths or
accessways are proposed or required for the proposed subdivision.

The staffrecommended conditions
6505.
of EC 9.

Hearings
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warranted
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to ensure

proposed
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d)EC

9.
6706

in Flood Plains

Development

through

EC 9.
6709

Special

Flood

Hazard Areas - Standards.

Finding: As explained in the staff report, the applicant's plans show that the property is located
within a Special Flood Hazard Area (SFHA),
which is defined by Federal Emergency
as
"
the
area
where
the National Flood Insurance Program's
Management Agency (FEMA)
NFIP's)
floodplain management regulations must be enforced and the area where the mandatory
purchase of flood insurance applies."Public Works staff confirms that the entirety of the subject
property is located within three Zones (Zone AE `Floodway ; Zone AE, and Zone XS)of the
flood insurance rate map (41039CF)
1128-produced by the (FEMA).

Development is allowed within the SFHA, subject to compliance with the applicable
development standards, which are reviewed during the building and PEPI permit process. To
ensure compliance during the building permit process, the boundaries of the SFHA must be
clearly delineated and the base flood elevation (BFE)must be determined. Accordingly, the staff
recommend the following conditions of approval:
The

applicant shall submit for City review and approval two paper copies of the final
plat, stamped by a certified engineer, that include the following:
d) A delineation of the Special Flood Hazard Area (SFHA)boundaries and the
community number, map/panel number, and effective date of the appropriate
Flood Insurance Rate Map (FIRM).
e) A note indicating the Base Flood Elevation (BFE)for each lot. If one BFE is used
for the entire development, it must be the most conservative.
f)A narrative, dated and stamped by the engineer (or licensed surveyor)explaining
the methodology used to determine the BFE.
The final plat shall include

a

note

stating

which lots

are

within the

Special Flood

Hazard Area (SFHA)and the BFE for those lots.

These conditions

proposed

are

subdivision

warranted

complies

to ensure

compliance

6706. As
with EC 9.

conditioned, the

with this standard.

e)EC 6)
9.
6710( Geological

and Geotechnical

Analysis.

6710 for property included in the
9.
6710(exempts compliance with EC 9.
f)
Finding: EC 3)(
City's Goal 5 inventory. The subject property is within the city's adopted Goal 5 inventory, and
therefore is exempt from compliance. Nevertheless, the applicant submitted a report titled
Geotechnical Analysis for Need Housing Development Bird Haven Project by Ronald J. Derrick,
G.E. of Branch Engineering Incorporated. The report indicates that the proposed
PE.,
subdivision will not be impacted by existing or potential slope instability, seeps or springs,
shallow bedrock, variations in soil types, or a combination of these conditions, consistent with
EC 6).
9.
6710(

EC
f)

9.
6730 Pedestrian Circulation OnSite.

Finding: The on-site pedestrian circulation standards of EC

Hearings
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residential

development and therefore, are inapplicable
g)EC

9.
6735 Public Access

1)Except

otherwise

as

public

or

provided
or

use

proposed

in this land

altered

having
approved

access

easement of record

land

the

subdivision.

Required.

structure shall be erected

street

to

to

a

except

public

use

on a

street

code, no building

or

lot

fronting or abutting on a
private street or
provisions contained in this

over a

in accordance with

code.

2)Access

from

a

public

street to

a

development

site shall be located in

accordance with EC 7.
420 Access Connections - Location. If

development
development site's peak hour trip generation by less than
50%
and will generate less than 20 additional peak hour trips,the
development site's existing access connections are exempt from this standard.
a

will increase the

Finding: All of the 12 proposed subdivision lots will have access to a private street approved
through this subdivision process, in compliance with this standard. The applicable provisions of EC
7.
420 will be implemented through the building permit process.
h)EC

9.
6750

Special

Setback Standards.

special setback standards to ensure public right of way widths are
design and construction standards in Chapter 7.As discussed
in
6805 and EC 9.
above, findings of compliance with EC 9.
6870, Greenleaf Avenue and Sandra
Lane comply with applicable way
width
right-ofrequirements and, therefore, no special setbacks
are required for those streets. However, the minimum way
width for Rome Lane, which
right-ofis a local access lane, is 40 feet 20
(
feet on either side of the centerline.)Currently Rome Lane
a
has 25 feet of way
with
right-ofpaving width of 18 feet. Rome Lane has not been constructed
to City standards and is lacking paving width, curb and gutter, setback sidewalk street trees,
storm drainage and street lights. As discussed above, there would be no functional benefit
associated with traffic impact from the proposed development to a wider way
right-ofalong the
small segment (15 feet)fronting the subject property at its southwest corner. However, in order
to ensure public right of way widths are sufficient to meet the standards in Chapter 7 when future
development may warrant those improvements, staff recommend the following condition in
order to ensure Rome Lane can comply with the special setback standards:
Finding: EC
sufficient to

9.
6750 includes

ensure

to meet

A

the

special setback line shall
centerline ofRome Lane.

This condition is warranted
EC
i)

9.
6775

be shown

to ensure

on

the final plat

compliance

Underground

a

distance

of20 feet eastfrom

the

6750.
with EC 9.

Utilities.

6775 requires that, in most instances, all new utilities be placed underground. As
Finding: EC 9.
depicted on the site plan (and specified in Note 14 of the site plan),the applicant proposes to
place all new utilities underground. As stated by the applicant, all on site utilities will be placed
underground consistent with this standard. However, Note 11 states that "Overhead utility lines
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To
may consist of power, telephone, and cable TV."

clarify that Note 11 applies only to existing
overhead lines, which are exempt from this requirement, staff have recommended that, in the
final plans Note 11 be amended with the following condition:
Note 11 shall be amended
overhead utility lines may

This condition is warranted to

0)EC

clarify

the

applicant's final site plans to state, "Existing
consist ofpower, telephone, and cable TV"
on

and

ensure

compliance

with EC 9.
6775.

9.
6780 Vision Clearance Area.

Finding: As explained in the staff report, these standards apply to Lots 6-7 and Lot 11 at the
proposed private street intersection. The applicant's site plan (Sheet L1.0)shows that these
intersections have the required vision clearance areas and are free from visual obstructions in
compliance with this standard.
k)EC

9.
6791

through

9.
6797

regarding

control for headwaters area, oil

operation

stormwater flood

control, quality, flow

control, source control, easements, and

and maintenance.

EC 9.
6791 Stormwater Flood Control.

Finding: As explained in the staff report, in order to protect lives and properties from flood and
drainage hazards, stormwater runoff from development sites must be discharged into existing
stormwater flood control facilities that have any of the following: the capacity to handle the
stormwater runoff, be retained or detained onsite; or be discharged into a new stormwater flood
control facility constructed by the applicant. Proposed and required stormwater flood control
facilities must be designed and constructed in compliance with code requirements.
To address the EC 9.
6791 Stormwater Flood Control

Anna

Backus, P.E. of KPFF

standard, the applicant submitted

Engineers. As

a

report

in the report, the

prepared by
Consulting
explained
to
treat
stormwater
and
retain
all
ons
ite.
Runoff
from the private street and
proposes
applicant
the shared driveway for Lots 1-2 will be treated and disposed of in "private infiltration rain
gardens"located on the within the private street loop. Roof runoff from each of the lots is
proposed to be treated and disposed of in private infiltration facilities. The report shows that the
site is mapped as a part of hydrologic soil group A,on which the type of infiltration system
proposed by the applicant is specifically allowed under the City of Eugene Storm Water
2.
2.
Management Manual (Sections 2.1 & 2).
The

6791
proposed private facilities demonstrate conceptual compliance with the EC 9.
standards, subject to a more detailed review for compliance with applicable standards during
PEPI and building permit reviews.

EC 9.
6792 Stormwater

the

Quality.

Finding: The proposed subdivision is subject to the standards at EC 3)(
g),
9.
6792(and (ec)
to
land
use
that
construction
of
a
street
or
shared
apply
applications
propose
private
driveway. These applicable provisions require that infiltration or filtration water quality facilities

which
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treating a private street can be sized to include the stormwater runoff from the dwelling lots or
parcels adjoining the private street; that the selected facilities be able to treat all stormwater
runoff from new or replaced impervious surface areas that will result from the water quality
design storm; and that stormwater quality facilities be sited, designed and constructed according
to the water quality provisions and the facility design requirements in the city's Stormwater
Management Manual.
As discussed in the staff report, the storm drainage report prepared by Anna Backus
demonstrates the feasibility of the applicant's proposed facilities to comply with these standards.
All lots in the
at

the time

proposed subdivision must verify compliance
of the building permit applications.
EC 9.
6793

through

with

applicable

EC 9.
6792 standards

9.
6796.

6793 through EC 9.
6796 are not applicable to the proposed subdivision because
Finding: EC 9.
is
located
at
less
than 500 feet in elevation, does not drain to a headwaters
subject property
facility, does not generate high concentrations of oil and grease and does not include any specific
9.
6795(
pollutants identified in EC 2).

the

EC 9.
6797 Stormwater

Operation

and Maintenance.

6797 requires that all stormwater facilities constructed within the subdivision be
Finding: EC 9.
operated and maintained in accordance with EC Chapters 6 and 7, and the Stormwater
Management Manual. As described in the applicant's narrative and report, the stormwater
facilities will be privately operated, in accordance with the applicable requirements.

EC 4):
9.
8520( The proposed subdivision will not
on

proposed

lots to be inconsistent with

any existing improvements
standards in this land use code.

cause

applicable

in the staff report, the

applicant's the site plan locates the proposed lot
through
existing house (at 260 Greenleaf),which is indicated to
remain. The same house would be only 9 feet, 11 inches from the proposed front lot line on Lot
4.Additionally, the proposed lot line between Lots 2 and 3 would be located through the existing
accessory barn (also indicated to remain).The same barn will only be 5 feet, 1 inch from the
2750, the required front yard setback in R-1 is 10 feet.
proposed front lot line. Under EC Table 9.
Finding: As explained

line between Lots 3 and 4

To

the

ensure

the

existing improvements remain in compliance with the applicable standards,
requested the following conditions of approval:

that the

applicant

has

approval, the applicant shall provide documentation that the
existing
Greenleaf Avenue)and associated accessory structure (Barn)
have been removed; or, the applicant shall submit a deed restriction that holds
proposed Lots 2, 3, and 4 under common ownership (as one development site)until
Prior to final plat

house (260

the house and accessory structure have been removed.
Prior to final plat
to

Hearings

ensure

approval, the applicant shall amend the

road and lot

configuration

that at least 10' of setback is established between the front lot line and the

Official Decision (ST WG
194/
19-4)

22

WG-19-7 Attachment C

existing dwelling (260 Greenleafi to remain; or, the applicant shall provide
documentation that the existing house (260 GreenleafAvenue) has been removed.

approval, the applicant shall provide documentation the
unenclosed shed structure at the southwest corner of the "Barn"shown on the survey
and Site Plan has been removedfrom the barn structure to ensure that at minimum of
a 10' of setback is established between the road and the barn; or, the applicant shall
provide documentation that the "Barn"has been removed.
Prior to final plat

These conditions

are

necessary and warranted to

EC 5):
9.
8520( There shall be
site that meet

or

ensure

compliance

proposed grading
20%
slope.

exceed

no

on

with this criterion.

portions

of the

development

Finding: The subject property contains slopes exceeding 20%
along the banks on the easting
of
the
As
the
includes
a
portion
property.
proposed,
application
wrought iron fence to be
9.The proposed wrought iron
installed on the property line of the Tract A where it abuts Lots 1fence is proposed within areas containing slopes exceeding 20%.
To ensure compliance with this
criterion, the applicant proposes, and the staff recommend, the following condition of approval:
The following shall be included

grading will occur
any slopes
plan depicts containing slopes equal to or greater
than 20%.
The applicant shall clearly identify all areas on the tentative site plans that
meet or exceed 20%
slopes.
as a

note

on

the final site plans: No
"

that the tentative site

on

To the extent this

proposed condition is based on the tentative site plans, this condition must also
clarify
plans clearly identify all areas that the tentative site plan depicted as
or greater slopes. As conditioned, the proposed subdivision satisfies this criterion.
including 20%
that the final site

EC 6):
9.
8520( The proposed subdivision

systems through compliance

a)Provision

with the

provides
following:

safe and

adequate transportation

of

pedestrian, bicycle and transit circulation among buildings
located within the development site, as well as to adjacent and nearby residential
areas, transit stops, neighborhood activity centers, office parks, and industrial
parks,provided the city makes findings to demonstrate consistency with
constitutional requirements. "Nearby"means uses within 1/4 mile that can
reasonably be expected to be used by pedestrians, and uses within 2 miles that
can reasonably be expected to be used by bicyclists.
Finding: As discussed above, circulation
that

connects

front

Greenleaf Avenue

to

to the site is provided by private street, Avian Way,
the intersection of Rome Lane and Sandra Lane. All lots

Way."As discussed above, the applicant has submitted a Street Connectivity
Study that establishes the proposed subdivision can provide safe and adequate transportation
systems, as required under this criterion.
on

Avian

b)The

street

traffic onto

Hearings
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more

of the

than

one

proposed subdivision shall disperse motor vehicle
public local street when the subdivision exceeds 19
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lots

or

when the

local street

as

sum

the

of proposed subdivision lots and the

single

Finding: The State Land Use Board
to needed housing applications.

means

of

of

ingress

the subdivision will preserve

lots

city's acknowledged Goal
existing natural resources by compliance
on

utilizing

a

and egress exceeds 19.

has determined that this criterion is

Appeals

EC 7):
9.
8520( For areas not included

existing

the

inapplicable

5

inventory,

with all of the

following:
a)The proposal complies

with EC 9.
6880

through

EC 9.
6885 Tree Preservation

and Removal Standards.

b)Natural

resource areas

designated

on

the

comprehensive plan diagram

as

Natural Resource.

Finding: The subject property
contains

a

Goal 5 conservation

is zoned with
area.

Paper, which is

The

a /WR

overlay

applicant's

because

a

site is also shown

of the property
the Scenic Sites

portion
on

"
Working
adopted
part of the City's Goal 5 inventory, as an area of Prominent
and Plentiful Vegetation."Because the subject property is included in the City's acknowledged
Goal 5

inventory, this

as

criterion is

inapplicable

to

this

application.

However, while acknowledging that EC 7)
9.
8520( does not apply, the applicant has requested
the
Official
determine
that
the
that, "
Hearings
provisions of EC 7)
9.
8520( exhaust the applicant's

responsibilities for compliance with the City tree removal standards in either Chapter 9 or
Chapter 6 of the code, and furthermore, that because this site is on the Goal 5 inventory, no
separate application to authorize tree removal review is necessary."
7)
9.
8520( does not apply to property within the city's acknowledged Goal 5 inventory.
Accordingly, the hearings official has no authority determine that this provision can nonetheless
be applied to "exhaust"the applicant's obligations regarding tree removal. Such a finding would
9.
8520( The applicant's requested determination by
essentially amend to the provisions of EC 7).
the hearing official is beyond the scope of the hearing official's authority.
EC

The

applicant argues that its request for a declaration that EC 7)
9.
8520( exhausts its obligations
regarding tree preservation is consistent with the hearings official's determination in a Braewood
Hills Subdivision decision where, in response to surroundings residents' concern that the
proposed development would result in the loss of valuable trees on the property, the hearings
official noted that the property is included in the city's Goal 5 inventory, and those resources are
regulated and protected through the requirements and limitations of that inventory. That remains
the case here. However, that finding is not a finding that EC 7)
9.
8520( exhausts the applicant's
in
obligations regarding tree preservation. Rather, as this case, the Braewood Hills subdivision
approval includes the express finding that EC 7)
9.
8520( is not applicable to the applicant's
request.
EC 8):
9.
8520( On R-1 zoned

property, if the subdivision results in

a

lot

greater than

13,500 square feet in size based on EC 5)(
9.
2
b),
761(the application shall indicate the
location of lot lines and other details of layout that show future division may be
made without

Hearings

violating
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requirements
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interfering

with the

orderly

accessways. Any restriction
accessway locations shall be

extension of

adjacent streets, bicycle paths, and
of buildings within future street, bicycle path,and
made a matter of record in the tentative plan approval.

9.
8520( Lots 3-9 are greater than
Finding: As described above in findings regarding EC 3),
13,500 square feet. EC 5)(
9.
d)
2761(provides an exception to the requirement in EC 5)(
9.
2
b)
761(
to enable protection of natural features. As discussed above, Lots
location
of
lot
lines
regarding
39 are conditioned to ensure the protection of natural features and, accordingly, satisfy the
requirements for an exception to this standard
EC 9.
9):
8520( The subdivision
addressed in the

complies with development standards explicitly
is granted adjustments thereto pursuant to the

application
8015
provisions beginning at EC 9.
or

of this land

Finding: As proposed, the subdivision complies
addressed in the application.
EC 9.
10):
8520(Where all

with the

use

code.

development

standards

explicitly

portion of a development site is within the South Hills
elevation, the proposed development shall have received
Study
initial approval through the Planned Unit Development process. Where all or a
portion of the development site is within the South Hills Study and is between 500
feet and 701 feet, and the development site is at least 4 acres with areas of the
the proposal shall have
development site containing slopes that exceed 20%,
received initial approval through the Planned Unit Development process.
or a

and above 700 feet in

Finding: This criterion does
within the South Hills Study
Tentative Subdivision

conditions of
subdivision

Request

approval, the

approval

apply because no portion of the proposed subdivision
area, nor is any portion above an elevation of 500 feet.
not

Conclusion: Subject to

requested

compliance with the identified
applicable needed housing

subdivision satisfies all

criteria.

2.Willamette

Greenway

Permit

Approval of a Willamette Greenway Permit must be based
Greenway Permit criteria in EC 1).
9.
8815(
The

applicant asserts

is located

that the Willamette

on

compliance

with the Willamette

Greenway Permit approval criteria

be

applied to
conjunction with a
Housing criteria.
to ORS 197.303 (the
cannot

this property because the Willamette Greenway Permit application is filed in
subdivision application, which the applicant has submitted under the Needed
The

applicant argues that the Willamette Greenway Permit is "subordinate
housing statue) and that because the Willamette Greenway Permit criteria
objective",they cannot be applied.

needed
and

are

not "
clear

The

City Attorney's response to the applicant's argument articulates well the conflict between
city's obligations under the "needed housing" statute and its obligations under Goal 15.
Under the needed housing statute, the city must provide a process that provides for exclusively

the
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clear and

objective criteria"for applications for needed housing. Goal 15, and its implementing
statute and rules (ORS 390.314 and OAR 0005)
660015-mandate that the city provide specific
to
their
Goal
15
ordinances, which,by their terms, are subjective. As the
language
implement
t]
he newly competing requirements of ORS 390.314 and Goal
City Attorney's office explains "[
15 on one hand, and ORS 4)
197.307(on the other, have created a legal conundrum for cities with
land located within the Greenway. Eugene simply cannot draft clear and objective approval
criteria that also comply with the subjective requirements of the Greenway laws (i.
best
e.,
"
as
maximum
and
"
the
greatest possible degree".)
possible," "
possible,"
Consequently,
City
Attorney's office correctly explains, The
"
question for the Hearings Official is simply: in this
situation, where a local government is required to comply with two competing and irreconcilable
state law directives, which directive should take precedence on lands within the Greenway?"
For the

by the City Attorney (and as the Planning Commission previously
approving a Willamette Greenway permit for the Lombard Apartments
SR
the hearings official agrees that the requirements
18-3,ARA 18-8)),
application (WG 18-3,
of ORS 390.314 and Goal 15 take precedence over the requirements of ORS 4)
197.307(on lands
within the Greenway because the requirements of ORS 390.314 and Goal 15 are more specific
than the requirements of ORS 4).
197.307(Any development in the Willamette Greenway of
whether
associated
regardless
any
development is processed under the `needed housing'
ordinance, must satisfy the Willamette Greenway permit criteria.
reasons

articulated

determined in its decision

While

disputing its applicability, the applicant's narrative does include a description of how the
proposed development satisfies the following applicable Willamette Greenway permit criteria.
EC 1):
9.
8815( To the greatest

degree possible, the intensification, change of use, or
possible landscaped area, open space, or
provide
development
vegetation between the activity and the river.
the maximum

will

Finding: As described in the staff report, the subject property is approximately 220 feet, at its
closest point, from the Willamette River. City owned property is located between the subject
property and the Willamette River, which includes undeveloped park land, the West Bank Path,
and Greenleaf Pond.
The

applicant states that the proposed lower density and large lots will allow for more green
space and fewer dwellings. In this case, the applicant is proposing a density well below the
maximum density allowed on the subject property. The applicant has requested an exception to
the maximum lot size standard to enable the protection of natural resources by having larger lots
to provide more green space and landscaped areas. Additionally, the applicant states that it
intends to keep all improvements to the west of the Public Utility Easement, with the exception
of the wrought iron fence along the eastern boundary of Tract A.The applicant's proposal
satisfies this criterion.
EC 2):
9.
8815( To the greatest
will be

provided along

the

possible degree, necessary and adequate public
river by appropriate legal means.

access

Finding: As noted above, City owned land lies between the subject property the Willamette
River and the subject property is 220 feet from the river at its closest point. This Cityowned land
contains the West Bank Path, which provides adequate public access along the river. There are
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connections

the West Bank Path from

to

South. Future residents of the
access

proposed

the West Bank Path via

Merry

Merry

Lane to the North and Hillcrest Drive to the

subdivision will have

to

45 miles (2,
travel 0.
400

Lane and 0.
63 miles (3,
300

feet)for

access

feet)to

via E Hillcrest

Drive. The

existing path system provides runs along the river from Springfield to the Beltline
Highway,providing access along the Willamette River, providing adequate public access.
EC 3):
9.
8815( The intensification, change of use, or development will conform with
applicable Willamette Greenway policies as set forth in the Metro Plan.

Finding: The applicant states that none of the policies in the Metro Plan are applicable to the
request as the proposed development is not directly adjacent to the river where scenic or natural
resources could be affected. Staff, however, following policy relevant to this application:

Policy D.5:New development that locates along river corridors and waterways shall be
limited to uses that are compatible with the natural, scenic, and environmental qualities
of those water features.
The

requested

Willamette River

Greenway permit would facilitate development of single-family
underlying R-1 zone, and consistent with the Metro

residential uses, which is allowed in the
Plan.

EC 9.
4):
8815( In areas subject to the Willakenzie Area

change of use, or
considerations.

development

will conform with that

Plan, the intensification,
plan's use management

Finding: This criterion is not applicable because the subject property is
boundary of the Willakenzie Area Plan.

not

located within the

EC 9.
5):
8815( In areas not covered

intensification, change of use, or
applicable standards:

a)Establishment

by subsection (4)of this section, the
development shall conform with the following

of

adequate setback lines to keep structures separated from
protect, maintain,preserve, and enhance the natural,
scenic, historic, and recreational qualities of the Willamette Greenway. Setback
lines need not apply to water related or water dependent activities as defined in
66015the Oregon Statewide Planning Goals and Guidelines (OAR 000
et seq.).

the Willamette River to

Finding: Cityowned property is located between the subject property and the Willamette River,
undeveloped park land, the West Bank Path, and Greenleaf Pond. Applicable
WR setbacks provide a separation of development and the Willamette River to protect,
maintain, preserve and enhance the Willamette, in compliance with this standard.
which includes

b)Protection of significant fish and wildlife habitats as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper. Sites
subsequently determined to be significant by the Oregon Department of Fish
and Wildlife shall also be protected.
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Finding: The subject property
Natural Assets and Constraints

c)Protection

is not identified

as a

fish and wildlife habitat in the Metro Plan

Working Paper, and, therefore, this

standard is

not

applicable.

and enhancement of the natural

Willamette River to the maximum extent

vegetative fringe along
practicable.

the

Finding: The applicant does not propose any development that would impact the natural
vegetative fringe along the River. City owned property is located between the subject property
and the Willamette River, which includes undeveloped park land, the West Bank Path, and
Greenleaf Pond. This area provides a natural vegetative fringe along the river, in compliance
with this criterion.

d)Preservation of scenic qualities and viewpoints as identified in the
Metropolitan Plan Natural Assets and Constraints Working Paper.

applicable because, although this area is inventoried in the Metro
"
and plentiful
Working Paper as being an area of prominent
not included in areas of scenic qualities or viewpoints.

Finding: This standard is

not

Plan Natural Assets and Constraints

vegetation,"it is

e)Maintenance of public safety and protection of public and private property,
especially from vandalism and trespass in both rural and urban areas to the
maximum extent practicable.
Finding: Maintenance of public safety and protection of public
subject property is consistent with service through the City.

and

private property

for the

f)
Compatibility of aggregate extraction with the purposes of the Willamette
Greenway and when economically feasible, applicable sections of state law
pertaining to Reclamation of Mining Lands (ORS Chapter 517)and Removal of
Material; Filling (ORS Chapter 541)designed to minimize adverse effects to
water quality,fish and wildlife,vegetation, bank stabilization, stream flow,
visual quality, noise, safety, and to guarantee necessary reclamation.
River

Finding: This standard does not apply because the applicant does
in subsection EC 5)(
9.
8815(
f).
g)Compatibility

with recreational lands

not propose any

activity

listed

devoted to

metropolitan
parks or open space and owned and controlled by a
general purpose government and regulation of such lands so that their use will
not interfere with adjacent uses.
recreational

currently

needs, used for

Finding: The applicant does not propose any development that would
be in compatible with recreational lands.

interfere with

adjacent

uses or

EC 6):
9.
8815( When site review
be consistent with the

Finding: This criterion does

Hearings

approval is required, the proposed development
applicable site review criteria.
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apply because

the
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for which site review is

required.

EC 7):
9.
8815( The proposal

complies with all applicable standards explicitly
application. An approved adjustment to a standard pursuant to
8015 of this land use code constitutes compliance with
provisions beginning at EC 9.
addressed in the

the standard.

Finding: The Willamette Greenway permit application complies with all applicable standards
addressed in that application.
Willamette

application

Greenway
satisfies all

Permit Conclusion: The

applicable

criteria for

requested Willamette Greenway permit
approval for a Willamette Greenway permit.

DECISION

Based

analysis and findings, and subject to the conditions noted above, the hearings
APPROVES the applications for the Bird Haven Subdivision and the Willamette Greenway

on

official

the above

permit.

Virginia Gustafson
Hearings Official
Dated this 14th
Mailed this

Lucker

day November, 2019.
day of November, 2019.

SEE NOTICE OF HEARINGS OFFICIAL DECISION FOR STATEMENT OF APPEAL
RIGHTS
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The Atrium Building
99 West 10th Avenue, Eugene, Oregon 97401
Phone: 541.682.5377 | Fax: 541.682.5572
www.eugene-or.gov/planning

PUBLIC HEARING STAFF REPORT

Conditional Use Permit and Adjustment Review
File Name (Number):

Central Bark (CU 19-2/ ARA 19-22)

Owner:

Kyle Bressler
3025 W. 7th Place, Eugene, OR 97402

Applicants:

James Strauss and Monika Janczuk
4975 W. Hillside Drive, Eugene, OR 97405

Lead City Staff:

Althea Sullivan, Assistant Planner

Relevant Dates:

Application Submitted: July 31, 2019
Deemed Complete: December 4, 2019
Public Hearing: January 22, 2020

Subject property Address:

750 McKinley Street, Eugene, Oregon 97503

Map No. / Tax Lot:

17-04-35-14 / 02601

Size:

Approximately 0.47 acres

Application Summary:
Request for Conditional Use Permit approval for a doggy day care facility (kennel), and an
Adjustment Review request to adjust the standards for perimeter landscaping and site access.
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Purpose of the Staff Report
Staff reports provide community members an opportunity to learn more about the land use
request and to review staff analysis of the application. Staff reports are available seven days
prior to the public hearing (see EC 9.7320). The staff report provides only preliminary
recommendations, and information. The Hearings Official will also consider additional public
testimony and other materials presented at the public hearing before making a decision on the
application. The Hearings Official’s written decision on the application is typically made within
15 days following close of the public record, following the public hearing (see EC 9.7330). For
reference, the applicable quasi-judicial hearing procedures are described at EC 9.7065 through
EC 9.7095.
APPLICATION DETAILS & PROCEDURE
The applicant is requesting approval of a Conditional Use Permit for the creation of a doggy day
care facility, which the Eugene Code classifies as a kennel. The applicant indicates that general
operation hours will be between 7 a.m. and 7 p.m., and the current proposal is to provide care
for up to 30 dogs per day. The applicant also provides a detailed description of their request
highlighting their proposed business model and indicating that some accessory services such as
grooming, and dog parties will be provided. For the detailed description see the applicant’s
written statement. The subject site is located at 750 McKinley Street and is currently developed
with an existing building and parking area. As part of the applicant’s proposal, a request for an
Adjustment Review is being made to allow for two access connections to the site and reduce
the requirements for landscaping near the parking area.
Timing, Notice, and Testimony
Application
Timeline

Application Submitted
Determined to be Complete
Noticed (per EC 9.7315)
Public Hearing

July 31, 2019
December 4, 2019
December 18, 2019
January 22, 2020

Public Notice
Public notice of this Conditional Use Permit and Adjustment Review application was provided in
accordance with Eugene Code (EC) 9.7315 requirements.
Testimony
Three emails were received in response to the public notice. The first was from Leah Brown of
“Dogs at Play” which raised several concerns about the applicant’s proposal. The primary
concerns which are addressed under approval criteria appear to focus on the adequacy of the
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applicant’s proposal for parking, building design, and the potential for dogs to be left
unsupervised.
The second was from Gayle DeChent which raised concerns about whether adequate parking
and landscaping was being provided. Additionally, DeChent raised concerns about dogs being
left alone at night, and questioned the safety of humans that would respond in the event
something occurred. The concerns about safety relate to statements about the area having a
homeless population and another business owner installing a security gate for their employees.
The third was from Robyn Willoughby which raised concerns about congestion, landscaping,
and safety of dogs and their owners when walking from the proposed shared parking area.
To the extent that staff can relate the concerns raised by Brown, DeChent and Willoughby to
specific approval criteria, a review of the comments is provided by this recommendation below.
The letters are attached as Attachment B for ease of review.
Referrals
The Planning Division also provided information concerning the application to appropriate City
departments, public agencies, and service providers. When a neighborhood group is active,
referral comments are also provided. In this case, the neighborhood group for the subject site is
the West Eugene Community Organization and is not active. All referral comments received by
the Planning Division on this application are included in the application file for reference. The
substance of any relevant referral comments is addressed in the context of applicable approval
criteria and standards in the following evaluation.
EVALUATION
In accordance with EC 9.7330, the Hearings Official is required to approve, approve with
conditions, or deny a Type III land use application. The decision must be based on, and be
accompanied by, findings that explain the criteria and standards considered relevant to the
decision. It must also state the facts relied upon in rendering the decision and explain the
justification for the decision based upon the criteria, standards, and facts set forth.
To assist the Hearings Official in rendering a decision on the application, staff presents the
following conditional use permit approval criteria (shown below in bold typeface), with findings
related to each, based on the evidence available as of the date of this staff report. Staff also
provides a recommendation to the Hearings Official following the staff evaluation, below.
EC 9.8090(1): The proposal is consistent with applicable provisions of the Metro Plan
and applicable refinement plans.
The applicant references the economic opportunities pillar of Envision Eugene concluding that
their proposed use will provide employment opportunities and improve curb appeal of the site.
The applicant expands the argument about curb appeal by stating that they will provide
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plantings, repaint the existing structure, and update landscaping. The applicant also references
recommended policies listed on page 18 of the Bethel Denebo Neighborhood Phase II
Refinement Plan.
While the applicant’s arguments about improving the site are certainly worth noting, there do
not appear to be specific policies in the Metro Plan that would apply to the applicant’s request.
The land use diagram of the Metro Plan designates the subject property for Light Medium
Industrial. The subject site is currently zoned I-3 Heavy Industrial, and while perhaps I-2 LightMedium Industrial would be a more appropriate zoning, the above criterion requires the
proposal to be consistent with the Metro Plan, not necessarily that the zoning be consistent
with the Metro Plan. The applicant’s proposed use, a kennel, is permitted in both the I-2 and I3 zones subject to approval of a Conditional Use Permit. As the proposed use can be allowed
upon approval of a Conditional Use Permit in either of the two zones that could implement the
Metro Plan designation it can be concluded that the applicant’s proposal is consistent with the
Metro Plan diagram designation.
A review of the Bethel Danebo Neighborhood Refinement Plan Phase 2 also finds that there are
not specific policies from the plan applicable to the applicant’s request.
Based on these findings, EC 9.8090(1) is met.
EC 9.8090(2): The location, size, design, and operating characteristics of the proposal
are reasonably compatible with and have minimal impact on the livability or
appropriate development of surrounding property, as they relate to the following
factors:
(a) The proposed building(s) mass and scale are physically suitable for the type and
density of use being proposed.
The subject site has an existing building; therefore, a building is not proposed, and this criterion
is not applicable.
(b) The proposed structures, parking lots, outdoor use areas or other site
improvements which could cause substantial off-site impacts such as noise, glare
and odors are oriented away from nearby residential uses and/or are adequately
mitigated through other design techniques, such as screening and increased
setbacks.
The above criterion requires an applicant to address potential off-site impacts. The criterion is
primarily concerned with impacts to residential uses and requires an applicant to orient
outdoor use areas and site improvements that could be impactful away from any residential
uses. In this case, the applicant’s site is located in an industrial area and is not adjacent to
residential use areas. Under this criterion the applicant provided information about noise and
odors concluding that there would not be any significant impacts to adjacent industrial uses. A
brief summary of the applicant’s arguments about noise and odors is provided below.
January 15, 2020
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Noise: The applicant states that noise will be mitigated by having numerous, fenced-in indoor
play groups with woven polypropylene windscreens/ tarps attached to perimeter fences
surrounding outdoor play group areas. The applicant also references a Noise Impact Analysis
prepared by Bernard Kinney Associates Inc. – Environmental Noise Consultants in Boca Raton,
Florida that found a Central Bark facility “under normal operating conditions does not adversely
impact the character of the existing ambient noise levels and, as such, potential noise
abatement measures [are] not warranted.” The applicant also points out that the site is located
in an area zoned I-3 where large trucks are being loaded and existing traffic concluding that the
noise generated by dogs is not likely to be louder than the existing conditions in the area.
Odors: The applicant references an odor assessment report prepared by GZA
GeoEnviornemntal, Inc. in Waukesha, Wisconsin that was done for a Central Bark facility
concluding “that as can be seen from the sampling results, the canine fecal odors were not
impacting neighboring units.” The applicant also provides a plan for how waste will be
managed. The main strategy appears to be prompt cleaning of any urine or feces and weekly
removal of waste from the site through the use of a local sanitary service provider. The
applicant indicates that waste will be stored outside in a rollaway dumpster in the yard area
behind a fence.
The Eugene Code requires that outdoor storage areas and refuse collection areas within or
adjacent to vehicular use areas be screened on all sides and provides specific requirements for
the screening (see EC 9.6740). The applicant’s statement that waste will be stored in a rollaway
dumpster is conceptually acceptable, however, the specific location of the storage area has not
been provided making it unclear whether the standards at EC 9.6740 Recycling and Garbage
Screening apply. To ensure that the applicant’s proposal complies with the standards, to the
extent they are applicable, the following condition is provided.
•

Prior to final plan approval, the applicant shall add the following note to their site plans:
“Recycling and garbage storage shall comply with EC 9.6740 Recycling and Garbage
Screening”.

Based on the available evidence, condition, and findings above the applicant’s proposal will
comply with this criterion.
(c) If the proposal involves a residential use, the project is designed, sited and/or
adequately buffered to minimize off-site impacts which could adversely affect the
future residents of the subject property.
The applicant does not propose a residential use; therefore, the above subsection does not
apply to this proposal.
Based on these findings, condition, and available information EC 9.8090(2) is met.
EC 9.8090(3): The location, design, and related features of the proposal provides a
convenient and functional living, working, shopping or civic environment, and is as
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attractive as the nature of the use and its location and setting warrant.
The applicant states that the location of the site on a Major Collector is convenient for
customers, and notes that the Central Bark franchise recommends a space of at least 5,000
square feet which the existing building exceeds, at 9,000 square feet. The applicant also notes
that “Dogs at Play”, an existing dog daycare and training facility, is located less than a quarter of
a mile away and has a waitlist. From this information, the applicant draws the conclusion that
the area is suitable for their proposed use.
The testimony from Brown, Dechent, and Willoughby indicate that the applicant intends to
leave dogs in the facility at night without a staff person to supervise them. Brown points out
that this could lead to a scenario where the dogs are barking, or otherwise scared. Additionally,
Brown points out that the main play/training/boarding area is three feet up and questions
where a ramp can be placed.
The concern about dogs being left alone at night is understandable as it relates to the wellbeing
of the dogs; however, staff did not find a code basis for requiring a person to be on-site with
dogs at all hours. For access to the building, the specific details of a ramp and requirements
related to its location will be determined at the time of a building permit.
The applicant’s reuse of an existing building that exceeds the space recommendation of the
franchisor provides some evidence to conclude the above criterion is met. Additionally, the
applicant’s statements that the site is located on a major street, allowing ease of access
supports the suitability of the site for the proposed use. There are no living, shopping or civic
areas within the immediate vicinity of the property that require additional review.
Based on these findings, EC 9.8090(3) is met.
EC 9.8090(4): The proposal demonstrates adequate and safe circulation exists for the
following:
(a) Vehicular access to and from the proposed site, and on-site circulation and
emergency response.
Vehicular access will be provided to the site from McKinley Street. Vehicles will enter the site
from the south and be able to travel through a one-way drive to park or drop dogs off and then
exit the site at a norther connection to McKinley Street. As further discussed by this
recommendation at 9.8090(8)(c), the applicant’s proposal includes the request for an
adjustment to allow two access connections rather than the one allowed by the code. The
testimony provided by DeChent appears to raise concerns about backing out of the parking
area onto the street to exit the site. The applicant’s proposal to have a one-way drive would
eliminate the need to back onto the street, and as the evaluation of the adjustment request is
to recommend approval it appears that this concern can be mitigated.
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Referral comments from the Eugene/ Springfield Fire Marshal’s Office do not indicate any
issues concerns with the applicant’s proposal as it relates to emergency response. Based on the
available evidence, this criterion is met.
(b) Pedestrian, bicycle and transit circulation, including related facilities, as needed
among buildings and related uses on the development site, as well as to adjacent
and nearby residential areas, transit stops, neighborhood activity centers, office
parks, and industrial parks, provided the City makes findings to demonstrate
consistency with constitutional requirements. “Nearby” means uses within 1/4
mile that can reasonably be expected to be used by pedestrians, and uses within 2
miles that can reasonably be expected to be used by bicyclists.
The applicant provides analysis of their parking needs on their site plans received on November
15, 2019, concluding that a total of 12 spaces are required. The applicant proposes to provide 8
parking spaces on-site and for the other spaces the applicant has proposed to obtain an off-site
parking agreement.
Testimony from Willoughby raises concerns about the safety of dogs and their owners walking
from the off-site parking area, and questions whether the area is within the quarter mile
distance allowed by the Eugene Code. Brown also calls into question the distance to the area
the applicant indicates they intended to obtain an off-site parking agreement for.
The Eugene Code allows for off-site parking when it complies with specific standards. While the
concerns about safety are understandable, the standards do not require an evaluation of the
path that users of the parking area would take to get to the business that has an off-site parking
agreement. The concerns about the distance to the shared parking area are something that can
be addressed in the context of the code. EC 9.6410(1) requires that all parking be provided
within 1320 feet of the development site and be under the same ownership except where a city
approved agreement binds parking to the development site. The applicant’s proposal for
shared parking with another site is conceptually acceptable, however, an agreement has not
been provided to the City for review. As there is not a current parking agreement for the City to
review, the actual location of the parking is a moot point and it would be speculative for further
review to occur at this time. To ensure the applicant will comply with parking requirements, the
following condition is provided which will address the location of parking spaces.
•

Prior to approval of the final site plan the applicant shall obtain an agreement for four
parking spaces that meet the requirements of EC 9.6410(1).

Because the applicant proposes to alter the parking area, they are subject to the requirements
for landscaping near the parking area. Testimony from DeChent notes that surrounding
businesses have complied with landscaping regulations, and the applicant seems to be asking
for an exception. The Eugene Code requires the applicant to comply with landscaping parking
standards, but also allows for an applicant to request an adjustment. The applicant has
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submitted an Adjustment Review request to allow for a reduction in the amount of landscaping
required at the northern portion of the parking area. An evaluation of the request is provided
below:
EC 9.8030(10) Motor Vehicle Parking and Loading Standards Adjustment. Where this land
use code provides that the motor vehicle parking standards may be adjusted, the
standards may be adjusted upon finding the applicable corresponding criteria are met.
The criteria that appears to be applicable to the applicant’s request is below with
findings following.
(c) parking area standards. Adjustments may be made to the landscape standards of
EC 9.6420(3) upon finding that the proposed landscape is consistent with the following
applicable criteria:
As the applicant’s request is to reduce the amount of perimeter landscaping
required, the following appears to be the only applicable criterion.
(1) Provides visual separation, as needed, between adjacent development.
As noted above, DeChent states that the applicant is requesting an exception to
meeting landscaping standards. The applicant proposes the use of a 30”-42” high
screen to provided visual separation between the property to the north and the
subject property. While not living plant materials, the applicant points out that the
screen will provided visual separation between the parking areas and will screen
glare from headlights. The comments from DeChent do not raise a specific concern
that indicates how the use of a screen would be inadequate. Perimeter landscaping is
intended to provide a visual buffer between sites, the applicant’s proposal to use a
screen in an industrial area is reasonable and will fulfill the screening function that
plants would. Based on the available information, staff recommends the applicant’s
request for an adjustment be granted.
As far as circulation for pedestrians, bicyclists, and transit users, the subject property is located
in an industrial area that has an existing street system which provides adequate facilities for
public travel. The applicant’s site plans also indicate that a pedestrian walkway will be provided
between the parking spaces and the building which will allow access to the building without
having to walk behind cars.
Based on these findings and condition, EC 9.8090(4) is met.
EC 9.8090(5): The proposal is designed and sited to minimize impacts to the natural
environment by addressing the following:
(a) Protection of Natural Features.

January 15, 2020
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1. For areas not included on the City’s acknowledged Goal 5 inventory, the
preservation of significant natural features to the greatest degree attainable or
feasible, including:
a. Significant on-site vegetation, including rare plants (those that are
proposed for listing or are listed under State or Federal law), and native
plant communities.
b. All documented habitat for all rare animal species (those that are
proposed for listing or are listed under State or Federal law).
c. Prominent topographic features, such as ridgelines and rock outcrops.
d. Wetlands, intermittent and perennial stream corridors, and riparian areas.
e. Natural resource areas designated in the Metro Plan diagram as “Natural
Resource” and areas identified in any city-adopted natural resource
inventory.
2. For areas included on the City’s acknowledged Goal 5 inventory, the
preservation of natural features shall be consistent with the acknowledged
level of preservation provided for the area.
The subject property is not part of the City’s acknowledged Goal 5 inventory. Additionally, the
applicant indicates that significant on-site vegetation does not exist, there are no documented
habitat areas for rare animal species, no prominent topographic features, no wetlands, and no
natural resource areas as designated by the Metro Plan. Therefore, this criterion does not
apply.
(b) Tree Preservation. The proposed project shall be designed and sited to preserve
significant trees to the greatest degree attainable or feasible, with trees having the
following characteristics given the highest priority for preservation:
1. Healthy trees that have a reasonable chance of survival considering the base
zone or special area zone designation and other applicable approval criteria;
2. Trees located within vegetated corridors and stands rather than individual
isolated trees subject to windthrow;
3. Trees that fulfill a screening function, provide relief from glare, or shade
expansive areas of pavement;
4. Trees that provide a buffer between potentially incompatible land uses;
5. Trees located along the perimeter of the lot(s) and within building setback
areas;
6. Trees and stands of trees located along ridgelines and within view corridors;
7. Trees with significant habitat value;
8. Trees adjacent to public parks, open space and streets;
9. Trees located along a water feature;
10. Heritage trees.
The applicant states that the site dos not have any trees on it, aerial imagery from Google Maps
confirms that there are not significant trees on the site. Therefore, this criterion is not
applicable.
January 15, 2020
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(c) Restoration or Replacement.
1. For areas not included on the city’s acknowledged Goal 5 inventory, the
proposal mitigates, to the greatest degree attainable or feasible, the loss of
significant natural features described in criteria (a) and (b) above, through the
restoration or replacement of natural features such as:
a. Planting of replacement trees within common areas; or
b. Re-vegetation of slopes, ridgelines, and stream corridors; or
c. Restoration of fish and wildlife habitat, native plant habitat, wetland areas,
and riparian vegetation.
To the extent applicable, restoration or replacement shall be in compliance
with the planting and replacement standards of EC 6.320.
2. For areas included on the city’s acknowledged Goal 5 inventory, any loss of
significant natural features described in criteria (a) and (b) above shall be
consistent with the acknowledged level of protection for the features.
As established above, there are no significant natural features located on the applicant’s site,
therefore, this criterion is not applicable.
(d) Street Trees. If the proposal includes removal of any street tree(s), removal of
those street tree(s) has been approved or approved with conditions according to
the process at EC 6.305.
The proposal does not include the removal of existing street trees; therefore, this criterion is
not applicable.
Based on these findings, EC 9.8090(5) is met.
EC 9.8090(6): The proposal provides adequate public facilities and services including,
but not limited to utilities, streets, and other infrastructure.
Public Works confirms that although no public improvements are proposed, the existing street
system and public utilities can adequately serve the proposed development. Findings that
demonstrate how this conclusion was reached are available in the Public Works referral
comments, located in the application file for reference.
Based on these findings, EC 9.8090(6) is met.
EC 9.8090(7): The proposal does not create any significant risk to public health and
safety, including but not limited to soil erosion and flood hazard, or an impediment to
emergency response.
The applicant states that their proposal uses an existing building and the change of the use of
the building will not create a risk of soil erosion, flood hazard, or impediment to emergency
response.

January 15, 2020
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Public Works referral comments, which are available in the application file for reference,
confirm that the subject property is not located within a regulatory Special Flood Hazard Area.
Additionally, it is noted that the site relatively flat which means that soil erosion or slope failure
are unlikely public risks. As an informational item, an erosion permit may be required at the
time a building or development is applied for, which will further ensure that no risks to public
health or safety occur.
Based on the findings above, EC 9.8090(7) is met.
EC 9.8090(8): The proposal complies with all applicable standards, including but not
limited to:
(a)

EC 9.2000 through 9.4170 regarding lot dimensions, solar standards, and
density requirements for the subject zone;

The applicant’s proposal does not create a new lot that would be subject to review under lot
dimension, or solar standards. The proposed use is for a kennel which does not have a density
requirement associated with it, therefore, this criterion is not applicable.
(b)

EC 9.6500 through EC 9.6505 Public Improvement Standards;

EC 9.6500 Easements authorizes the City to require dedication of easements for public utilities
and access under certain circumstances. The applicant does not propose nor has Public Works
identified the need for additional public easements to address stormwater or wastewater
needs for present or future development of the area.
EC 9.6505 Public Improvement Standards requires that all public improvements be designed
and constructed in accordance with adopted plans, policies, procedures and standards specified
in EC Chapter 7. No public improvements are proposed or required of this development;
however, all developments are required to make and be served by the infrastructure
improvements described below.
EC 9.6505(1) Water Supply: EWEB referral comments confirm that water service already serves
the site. The referral comments are included as Attachment C to this recommendation.
EC 9.6505(2) Sewage: Public Works confirms that the site is currently served by a connection to
the public wastewater system in McKinley street. As this section requires connection to the
public system, and a connection exists, this standard is met.
EC 9.6505(3) and (4) Streets, Alleys, and Sidewalks: The subject site has frontage on McKinley
Street which is classified as a major collector. Referral comments from Public Works staff
confirm that the street meets improvement and width standards. As an informational item, at
the time the access points are reconstructed restoration of full-height curb and sidewalk repair
will be required for any impacted areas.

January 15, 2020
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EC 9.6505(5) Bicycle Paths and Accessways: no bicycle paths or access ways are proposed by the
applicant. As the site is located in a developed area that is already surrounded by bicycle paths and
accessways, no additional dedication or construction is required.
(c)

EC 9.6735 Public Access Required.

This standard requires access from a public street be located in accordance with EC 7.420
Access Connections. The proposed development does not comply with EC 7.410(1) which allows
each development to have an access connection, in this case the applicant has proposed two.
Functionally, the southern access connection will allow vehicles onto the site, and the northern
connection will allow vehicles to leave the site, providing a one-way drive aisle for vehicle
access to parking spaces and the building. The applicant has requested an adjustment to allow
this configuration and has provided a Tech Memo from Kelly Sandow P.E., of Sandow
Engineering. Adjustment to this standard is allowed by EC 9.6735(3) subject to the approval
criteria at EC 9.8030(28). Evaluation of the adjustment request under the applicable approval
criteria is provided below.
EC 9.8030(28) – Public Access Required. The public access requirement of 9.6735(2)
maybe adjusted if the site developer demonstrates any of the following:
The above criterion provides four subsections that an applicant can address as approval
criteria for their adjustment request, requiring that only one be met for approval. The
applicant has elected to address EC 9.8030(28)(b).
(b) The proposed adjustments to the standards will provide safe ingress and egress to
the development site, will not negatively impact the efficiency of the public right-ofway, and will not result in a hazard to the bicycle, pedestrian or vehicular traffic using
the right-of-way.
The applicant submitted a Tech Memo from Kelly Sandow P.E., of Sandow
Engineering dated November 12, 2019, which provides an evaluation of safety
focusing on line of sight and turning conflicts. The information provided concludes
that the proposed one-way access points will operate safely and efficiently, will
provide safe ingress and egress to the site, will not negatively impact the efficient of
the public right-of-way, and will not result in a hazard to bicycle, pedestrian, or
vehicle traffic suing the right-of-way.
Based on the information provided in the Tech Memo submitted by the applicant,
the findings above, and the available information this criterion is met, and an
adjustment is granted.
(d)

EC 9.6791 through EC 9.6797 regarding stormwater flood control, quality, flow
control for headwaters area, oil control, source control, easements, and
operation and maintenance; and
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The above standards are intended to address the impacts of development when it increases
stormwater runoff through the creation of new impervious surfaces. Additionally, the standards
address the impacts of developments that propose uses that have the potential to add
pollutants to stormwater runoff.
In this case the site is currently developed, and the applicant has not proposed to alter the
building or begin a use that will add additional pollutants, such as oil and grease, to the
stormwater system. As changes to the existing drainage pattern or stormwater conveyance
system are not proposed at this time, the applicant complies with this criterion. It is noted that
any changes to impervious area, or alterations to the stormwater conveyance system through
the building permit process will be subject to additional review and may have requirements
associated with the building permit.
(e)

EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public
Ways;

The purpose of the standards above is to address the dedication, location, and design of public
ways. The subject site has an existing building and is in an area with a developed street system.
Referral comments from Public Works staff provide analysis of each of the standards listed
above, concluding that they are not applicable or are otherwise met. The referral comments are
available in the application file for reference. Based on the available information this criterion is
met.
(f)

Where the proposal is to establish non-residential uses subject to residential
density requirements on development sites in the residential zone category…

The above criterion requires an applicant to address density when non-residential uses that are
subject to density requirements are proposed on sites in the residential zone category. As the
subject site is zoned industrially (I-3) the above criterion is not applicable.
EC 9.8090(9): The proposal complies with the Traffic Impact Analysis Review
provisions of EC 9.8650 through 9.8680 where applicable.
The applicant states that there will be two “peak times” when clients pick up and drop of their
dogs. The morning peak is anticipated to be between 7 a.m. and 8:45 a.m. with the evening
peak between 4:30 p.m. and 6:30 p.m. The applicant references average car count data
provided by other Central Bark franchises that concluded that an average of 51 total cars were
observed during peak times at three Central Bark locations in Milwaukee, Wisconsin.
The applicant also submitted a Tech Memo from Sandow Engineering in support of their
request for an adjustment to access connections. The Tech Memo provides a table on page 3
which indicates that the site is anticipated to generate 78 trips in the a.m. and 79 trips in the
p.m.
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The thresholds to require a Traffic Impact Analysis Review can be summarized as a
development that generates more than 100 trips in a peak hour, an increase in traffic problems
in the area based on the development, analysis by the city that indicates that roadways in the
vicinity of the development do not meet adopted level of service standards, or a development
site that abuts streets in the jurisdiction of Lane County. Referral comments from Public Works
staff conclude that the applicant’s proposal does not meet any of the applicability thresholds
established by EC 9.8670.
Based on the available information, EC 9.8090(9) does not require a Traffic Impact Analysis
Review and is met.

STAFF RECOMMENDATION
Based on the available information and evidence and preceding findings of compliance with the
Conditional Use Permit and Adjustment Review approval criteria at EC 9.8090 and EC 9.8030
respectively, staff recommends the Hearings Official conditionally approve the request with
the conditions listed below:
1. Prior to final plan approval, the applicant shall add the following note to their site plans:
“Recycling and garbage storage shall comply with EC 9.6740 Recycling and Garbage
Screening”.
2. Prior to approval of the final site plan the applicant shall obtain an agreement for four
parking spaces that meet the requirements of EC 9.6410(1).
Consistent with EC 9.7330, unless the applicant agrees to a longer time period, within 15 days
following close of the public record, the Eugene Hearings Official shall approve, approve with
conditions, or deny this Type III application. The decision shall be based upon and be
accompanied by findings that explain the criteria and standards considered relevant to the
decision, stating the facts relied upon in rendering a decision and explaining the justification for
the decision based upon the criteria, standards, and facts set forth. Notice of the written
decision will be mailed in accordance with EC 9.7335. Within 12 days of the date the decision is
mailed, it may be appealed to the Eugene Planning Commission as set forth in EC 9.7650
through EC 9.7685.
Attachments
The application materials, and the entire application file, are available for review at the Eugene
Planning Division offices. The Hearings Official will receive a full set of application materials for
review prior to the public hearing. These materials will also be made available for review at the
public hearing.
Attachment A: Vicinity Map
Attachment B: Public Testimony
January 15, 2020
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Attachment C: Eugene Water and Electric Board Referral Comments
For more information, please contact Althea Sullivan, Assistant Planner, Planning Division, at:
(541) 682-5485; or by e-mail, at: ASullivan@eugene-or.gov.
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Robyn Willoughby
SULLIVAN Althea C
Land Use File# ARA 19-022
Tuesday, January 14, 2020 3:41:15 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

Dear Althea
My name is Robyn Willoughby and I am owner and the management of Champion Technologies
located at 845 McKinley St.
I am sending you this email in regards to the application and Adjustment review submitted by
Central Bark located at 750 McKinley street, directly across the street from our address.
I have several concerns that I would appreciate you considering as part of your process.
My first concern is congestion. In reviewing the documents available online and received via mail,
Central Bark proposes the space be used for up to 30 dogs daily (with the goal to be 100 dogs). They
are also asking for a deviation in the required parking and to have off site within a ¼ mile parking
available. With regards to congestion, the current proposed parking is very limited and could
possibly have multiple car back ups waiting for a parking spot to free up. These times are proposed
between 7am and 8:45am and again between 4:30p-6:30p. During both time slots our location can
have multiple delivery vehicles arriving, how would this be addressed?   And while street parking is
available, additional congestion will now present with 4-legged occupants being loaded and
unloaded, narrowing the thoroughfare. Visibility could also be a concern if cars are parked outside
the entrance and exit.
Safety is my second concern. With the proposal of offsite parking within a ¼ mile, owners and dogs
would then be required to traverse the sporadically side walked street of McKinley based on the
location presented (Tribes of Siletz - .3 miles away, outside the required .25 miles limitation) During
the darker periods of the year this could cause potential safety for owners walking to or from their
parked vehicle. Another safety concern is the heavy homeless population that is present in our area,
clients would need to be on extreme alert navigating to the offsite parking, or even roadside parking
depending on how far down they had to park. How will this be addressed? The third safety concern
is the boarded pets being left unattended during the night time hours. Again referencing the
homeless population in our area, need and or vandalism tendencies could prompt a potential breakin. How would that be addressed so the rest of the area is not affected?
My final is the deviation from the required landscaping the City of Eugene requires. This one is
basic. We all have or had to do it.
Thank you for you time Althea. Best of luck and please feel free to reach out to me with any
questions.
Best Regards
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Robyn
541.221.0135

Robyn Willoughby
President
robynw@stillchampion.com
800.547.6180 ext. 201 - 541.687.8015 ext. 201 - Cell ~ 541.221.0135 - Fax ~ 541.344.0104
845 McKinley St. Eugene, OR 97402 - PO Box 1459 Eugene, OR 97440 - www.stillchampion.com

Attachment B

Gayle DeChent
SULLIVAN Althea C
land use ARA 19-0022
Friday, January 10, 2020 12:20:28 PM

From:
To:
Subject:
Date:

[EXTERNAL

]

City of Eugene
Planning and Development
Land Use File ARA 19-0022
              Central Bark      750 McKinley
Althea Sullivan:
I am writing concerning the property at 750 McKinley, where Central Bark plans to operate a dog day care and
boarding facility. I attended the meeting on June 15, 2019.
My concerns as a property owner ( 845 McKinley, directly across the street) include parking and landscaping.
Parking:     The parking area available is inadequate. As clients must bring dogs between 7:00 AM and 8 AM, the
traffic flow during that period can’t help but be impacted.
                   I did a practice run, using my memory of the drawing, at mid day on a week day. I drove in, parked,
backed out and drove to the exit. When backing out, I would have blocked
                   all other incoming cars. When exiting, I had a car approaching the stop sign to the north and two cars
parked on the west side of the street to the south. A car was
                   approaching from the south and i waited for it to clear before exiting. I was clear to exit as the car at the
stop sign had just begun to enter the intersection. Just as i began to
                   move, another car appeared from the south. My view of it had been hampered by the parked cars. I
backed into the driveway to clear the road. I am sure i could not have
                   done so if others had been using the parking area.
                   Street parking is very limited and safely loading or unloading a dog takes more time and space than a
human driver on their own. Sidewalk space is inconsistent
                   If their future modifications mean more dogs and therefore more traffic, I only see more traffic
problems. A bigger parking area seems the better solution.
Landscaping: All businesses have complied with landscaping regulations. Central Bark seems to be asking for a
pass on the requirement.
My concerns as a pet owner are for the safety of the dogs and humans using this facility.
Day Care: This first item is personal and would simply affect my decision to patronize this business. The play areas
are small and have no direct access to an outdoor potty area.
                   The small space limits the amount of exercise. When one dog potties, the others will follow. This
seems counter to the potty training of most dog owners.
                   The outdoor area that is to be used will require careful clean up. The normal rubbish will be there but in
today's world the extra hazards of needles and sharps and human
                   waste must be dealt with as well.
Boarding: (overnight or sleepovers) During the open house meeting, we were told that no one would be in the
building overnight to supervise. Personally I am very uncomfortable with
                   that. The dogs kept overnight can react to each other and to noises that they can hear outside the
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building. They are already in an unfamiliar environment. There is no one
available to calm the animals or care for any animal that might get sick. Potential external problems
include fire, power outage and break-ins. There is a population of
homeless in the area and damage has occurred at various businesses. One business owner at the meeting
said they had installed an automatic gate opened by code to help
ensure the safety of their employees when arriving and leaving work. If any problem occurs, how long
before a human is on scene and what plan is in place to safely secure
all dogs. Again I mention the safety of those humans who will be responding.
Events:       During the open house, it was mentioned that the business would be available for private events. These
would take place outside of regular business hours.
Again the question of parking is raised. A second question would be the safety of the front dock area,
there is no railing.

My concerns are on two levels, but in both areas my strongest concern is safety for humans and dogs.
Respectfully ,
Gayle DeChent
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January 6th, 2020
Leah Brown owner of Dogs at Play, 590 Wilson St., Eugene OR. Comments/concerns regarding CU 19-2,
Central Bark. We opened in 2003 and are the first and only permitted dog daycare in Eugene. We
worked with the city (for years) to find an appropriate location and facility that would meet our needs
and conform to all the current city codes. After hearing the words methodology and city code thousands
of times one of the planners explained the reason for all the red tape and rules: “just because you want
to do it right, doesn’t mean everyone does.” I have learned to appreciate that statement.
Central Bark will not affect our business at all. We may be in the same industry, but we offer completely
different options for dog care. We don’t separate the dogs, they all play together inside and out, they
have 3500 square feet inside and unlimited access to over 1000 square feet of pea gravel outside. We
rarely crate a dog and if we do it’s on an individual basis. All of my concerns are related to
dog/staff/client safety and continuing the exceptional reputation we have built for the dog daycare
industry in Eugene. Since there are no laws regulating dog daycare, if exceptions and allowances are
made to the city code it would invite more dog daycares to open in inappropriate areas without the
proper facilities. Some of the information below may not be pertinent to the CUP process, but hopefully
it will provide some insight into dog daycare and be interesting.
This city could certainly use another responsible daycare, so I was excited to attend the neighborhood
meeting for Central Bark in June. The meeting was held at their proposed location at 750 McKinley. My
first impressions were:
• The building is huge so the transportation SDC’s are going to be expensive.
• There is not enough parking.
• The doors open inward.
• The main play/training/boarding area is at least 3 feet up. Where are they going to put the
ramp?
The building was a wide-open warehouse. They explained how they were going to fence off play areas
and build an area in the back corner for kenneling the dogs during the day and boarding, very much like
the original sketches they submitted. As noted in the neighborhood meeting minutes, I asked about
having someone onsite at night and they said they would not have anyone there. I voiced my concerns
about fire, break ins (someone broke into a facility in Albany last year and let all the dogs out), the
skateboarders and transients making scary noises or harassing the dogs. They seemed concerned and
mentioned talking to the franchise to see if it was an option. I also inquired about getting folks up to the
play area and they said they “planned to get around that” by having staff members take the dogs up the
narrow concrete stairway that existed between the office and the proposed play area. If a ramp is
required and is located outside, it would impact the already small parking area and the proposed design
would be inaccurate. The comments about parking are addressed in more detail later.
The original CUP stated 100 dogs was the goal. I was happy to see the revision for 30. In my professional
opinion 100 dogs in one area (inside or out) without tall solid walls to separate them is dangerous for
dogs and staff.
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There are several statements in the CUP that based on 16 years of experience I must disagree with:
• “When dogs are engaged and having fun they don’t bark.” It’s a happy bark, but they do bark.
We have found the hardest thing to teach the dogs is to play without barking.
• Poop in a dumpster is going to smell and it will smell really bad in the summer. We tried several
things before using coolers to store the poop until garbage day and then putting it into the
dumpster.
• From the written statement of the CUP: “Each Central Bark location provides socialization,
stimulation, and exercise for dogs that many dog-owners simply cannot provide, focusing on the
health and happiness of each individual dog, with the satisfaction of their owner/customer
being the natural result of their pet’s happiness. Rather than forcing pets to spend their days
isolated indoors or in crates, dogs enrolled in Central Bark’s day care program will be socialized
with their peers for the majority of the day, separated into groups by size and temperament in
Central Bark’s indoor/outdoor facility.” 44% of our clients are retired or work from home, half
go to the dog park on a regular basis and at least 10% participate in a dog sport (agility, nose
work, hunting, obedience classes). 1/3 of our dogs are over the age of 6 and of those, half are
10+, all have been coming since they were young. Our clients don’t bring their dogs to us as a
substitute for an active, fulfilling homelife, but in addition to it. That’s why we have a waiting
list, the dogs don’t leave.
• At the neighborhood meeting Monika stated the average time a car spent parked at a Central
Bark location was 1-2 minutes. The cars arriving study that was provided by Central Bark
mentions the number of cars entering the parking lot, but it doesn’t address how long they were
there. In the CUP under the Operational Characteristics: “Setting it apart from its

competition, the Central Bark staff will be the customers’ personal expert in canine care,
safety, and training…” that will be hard to do in the short time they expect to interact
with the clients.

In addition, the following unique factors we have observed in the dog daycare drop off process in
Eugene Oregon indicate the 1-2-minute estimate is low for this area. These factors further demonstrate
that having adequate parking is crucial to fulfilling the requirements of the CUP and fitting into the West
Eugene Industrial neighborhood.
•
•

•
•
•

•

Some people are in a hurry to get in and out of the parking lot, some are not (text, phone calls,
makeup application, breakfast, etc.).
Getting a dog in/out of a car requires opening the door all the way, if the vehicle is large, parking
between the lines of a standard parking space doesn’t always work, so 2 spots are used. If dogs
are in the back of a vehicle, most people will wait for the dog to get out before driving past the
vehicle.
We had groomers for several years. There was always a discussion about expectations, some
taking more time than others.
I assume the same would be true for sleepovers, labeling the food and belongings, contact
numbers, going over special needs or medications, last kisses and hugs, etc.
Most dogs need to go potty upon daycare arrival. We keep a door open so the dogs can go
anytime they feel the urge, they come in and go straight outside to take care of business. Per
Central Barks activity schedule, dogs are taken directly to a kennel if they arrive between 7-8am.
Some of the dogs will be fine. Some dogs will need their owners to give them a little relief time
outside before entering the crates. The drop off process will stop altogether when an excited
pup potties inside. You either clean up the mess immediately or all the following dogs track the
mess through the whole building or mark it to make it easier for you to find!
Their proposed lobby is smaller than ours and smaller still if there is a ramp, but the issue is
universal: not all dogs are friendly on leash with their owners. Clients with those types of dogs
will wait in the car until the coast is clear to enter.

•
•
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Sometimes there needs to be an update for the day: a dog didn’t eat their breakfast, they had a
seizure last week, they ate a toy, someone else is picking them up, how they did at the nose
work trial, etc.
Regarding delays at the proposed location, the garbage trucks generally come in the morning.
Where will the dumpster be located twice a week so it won’t block the flow into/out of the
parking lot?

I’m confused about the proposed parking reduction and how all the requested adjustments fit the city
code. If the building is huge and the need for parking was going to be reduced or minimal, absolutely,
exceptions or reductions make sense. In this case, the need for parking is significantly increasing from
the previous uses and is higher than most businesses in the area. Are there any rules as to why you get a
reduction? If no, then why not reduce the amount of required parking?
Figure 1 from the ARA written statement shows an arrow painted on the asphalt indicating a 1-way
entrance to the parking lot just North of the proposed site. The lot across the street (also North) has no
arrow or signage indicating the entrance is one way. Figure 4 has drawn 1-way arrows for both parking
lot entrances North of the proposed site.
I took an evening drive to the proposed offsite parking; it was dark and isolated. According to google
maps (and my odometer) it is .3 miles, a 7-minute walk one way. Wondering how accurate those
numbers were, I took my measuring wheel for a little walk Friday afternoon. I started at the sidewalk of
the Southeast corner of the property. The trail was rough, there are sidewalks, but there is also gravel
and grass to navigate. The other side of the street had the same issues and the walk would be further. I
had to cross W 11th, then through and to the back of a couple of parking lots. On my way to the site I
went straight back following the pedestrian crossing to the laundromat, then to the proposed site. I
stopped measuring at the first parking spot that seemed to belong to the proposed property. (see
picture). For the return trip I went straight back to West 11th, crossed in front of Columbia Bank to get to
the crosswalk and back to the same starting point at 750 McKinley. The footage on my measuring wheel
indicated the first route was 1550 feet and the second 1511, both over the 1320 feet the code allows.
Both my odometer and google maps were accurate. Even if the footage met the criteria in the code,
clients are not going to want to park and walk very far in this neighborhood and I certainly wouldn’t ask
them to. It’s going to be dark, cold and wet in the winter (morning and night), if you are boarding your
dog you have food and other essentials to carry. Althea Sullivan explained that this type of offsite
parking is common, she used the REI area as an example. Going downtown to shop, workout, or have a
cup of coffee seems a little different than walking through the dark industrial area to drop or pickup
your dog for daycare. If the parking is for staff and there is an emergency, it’s going to delay Veterinary
care by at least 10 minutes. As a business owner in this neighborhood, I would feel uncomfortable
requiring any staff member to make that trek, especially in the dark. The offset parking should be safe
and convenient for clients and staff.
There is very little parking patrol in this area. We spend the better part of the day outside picking up
poop; we have a great view of what goes on. The curb in front of our building is painted yellow, every
day a dozen cars park there and the semi-trucks going to Emerald Produce stop and swing their cargo
doors open so they don’t block traffic on 7th. I believe the yellow is there so that the big trucks have
enough room to get into the neighboring parking lots. If cars are parked there it takes longer for them
to get in or they go around the block, all slowing traffic. It’s easier to park on the street and block the
driveway or mailboxes “because they are just going to be a minute” than to pull in and out of the
parking lot. This is universal among commercial and non-commercial vehicles in this area. Imagine what
would happen if there wasn’t enough space to park.
In the provided noise study, I didn’t see any mention of how many dogs were attending daycare during
the study. It did state that only 5 dogs were outside at one time and the surveyor disturbed them (as
well as the dogs inside). It also stated, “the analysis did not consider the effects of individuals agitating
or provoking the dogs from the back side of the residential fence line which would most likely increase
the noise level of the dogs.” At the neighborhood meeting, we were told that on nice days the dogs
would spend most of their time outside. With the proposed change from 100 dogs to 30 dogs, fence
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fighting and noise issues won’t be quite as prevalent if the dogs are in separate playgroups. For a future
modification please consider: One cat, nutria, person walking to their car, or coming over to say hello
will start the dogs barking, jumping, and fence fighting, then it becomes dangerous for dogs and staff.
No amount of screening will block the shadows or sound. This statement comes from experience. We
moved our play area from the back to the front when our diagonal neighbors let their little dogs charge
the fence and bark (with 2 fences & screens between) and the other neighbors started using more of
their parking lot that is behind our building. When they walked towards our dogs to get to their cars, our
pack went nuts (especially if they had a dog of their own). Trying to be best neighbors possible we felt
they shouldn’t be barked at every time they entered their own parking lot. It’s not only annoying for
them, it’s dangerous to have dogs jumping and barking at the fence. There’s lots of bumping and
pushing which leads to growling and snarling, then fighting. The same goes for inside, any excitement in
one fenced off area is contagious, especially if a fence is shared. You aren’t going to keep the dogs calm
and quiet all the time, it’s how quickly and effectively can you get them to stop before they wind
themselves into a frenzy. With the big doors and open play area, we can get the dogs inside pretty fast.
We also have crates scattered throughout the play area for quick isolation when needed. Separating the
dogs as Central Bark does, it will be more difficult to get all of the dogs inside quickly. We looked long
and hard to make sure we found a location that had options for being good neighbors and keeping the
dogs and staff safe.

Before attending the neighborhood meeting I looked into who our new neighbors could be. After
reading the Central Bark website including their FAQ, it appeared that they would have someone on site
at night for boarding. Great! The dogs are familiar and well exercised before being kenneled for the
night with someone there so problems can be addressed immediately or avoided altogether.
I called 12 Central Bark locations and my hopes were dashed, no one is onsite nights or weekends.
Almost every location stated they had cameras and someone within a mile on call (see spreadsheet for
location details below). As previously mentioned, the applicants confirmed that they had no intention of
having someone onsite at night or weekends. According to the address on the CUP and google maps, the
applicants live 17 minutes away, that’s a lot of time in an emergency. Many of the other Central Bark
locations are in strip malls or busy streets (again, google maps). A problem may be noticed quicker than
in the more isolated area of the proposed site. That doesn’t make leaving dogs unattended acceptable,
but it may lessen the impact in an emergency. Wi-Fi and cameras are not as reliable as a human and
dogs don’t like to be talked to through cameras. An accident took out the neighborhood power for an
hour New Year’s Eve, and all our security cameras were off. There are lots of noises/sounds that may
not be dangerous but still distress the dogs: sirens, trains, people talking in neighboring parking lots, bar
noise from Sam’s, trucks backing up or back firing, dumpster lids banging in the wind. It’s December 26th
at 8:30pm, my neighbors just pulled in and the belts are squeaking on their truck and they are yelling
and hooting. This is not unusual and my dog who is very familiar with this location is boofing from her
crate. I was right here to tell her it was ok so she calmed right down. If no one was here she would have
continued to worry. If there are unsavory characters messing around the building, you’d want to wait for
the police to come before going inside, in the meantime the dogs are freaking out and stressed. If you
are inside, you can safely ask people to leave and soothe the dogs, calling for assistance if needed.
Again, I know this from experience. We don’t board dogs, but I have spent countless evenings and
weekends at Dogs at Play with my dogs. Then there are just things that happen: large dogs can bloat and
die overnight, toenails and teeth get caught in crate doors, a pup escapes from their kennel and gets
into something they shouldn’t or teases the dogs still in cages, someone has an accident or vomits in
their cage and it runs down to the dog below. Even if the dogs aren’t stacked or the mess happens in the
bottom cage, all the dogs have to smell it, and one dog will have to lay in the mess all night. Most
problems could be caught quickly or easily eliminated by having someone with the dogs at all times. This
policy doesn’t seem consistent with this statement provided for the CUP: “At Central Bark, the primary
focus is on the safety and happiness of the dogs in its care, providing a unique environment for
development, growth, and fun! Central Bark provides an outlet for dogs while their owners are at work,
school, or on vacation, with drop-off and pick-up times that are convenient for any schedule.” I can’t
imagine not wanting to provide the safest and most comfortable environment for the dogs left in your
care by having the dogs supervised at all times.
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Information copied/pasted directly from the FAQ of the Central Bark website. I understood these
statements to mean supervised at all times included nights and weekends because the policies are the
same for daycare and sleepovers.
This was under the daycare heading:

Are the dogs supervised at all times?
ABSOLUTELY!
Sleepovers
Central Bark® reserves sleepover services exclusively for dogs accepted into the day
care programs, so the same policies do apply.
When your dog sleeps over, they’re still running with our pack!

General questions/concerns:
Are you planning to offer Play & Stay?
How are you going to isolate sick dogs?
There is a vague notation #15 on the 2nd diagram ARA19-0022 about an indoor ramp. Will it actually fit
inside? If it has to go outside how would that affect the parking?

Picture of proposed offsite parking lot. Measuring wheel in the foreground
Indicates the point measurements started and stopped.

West 11th
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Information from phone calls to 12 Central Bark locations June 2019.
Surrounding area data based on google maps images. All locations listed on the Central Bark website are
below, like Eugene, several weren’t open yet. dc= daycare
Central Bark

Surrounding Area

# Dogs

# staff

Night staff

Size

Misc

Florida
Fort Lauderdale 4 lane road
Jacksonville

4 lane road

no/10hr max
alone, 1 mile

not open na

6900

no more 12 dogs/trainer
per owner

Orlando x 2
Tampa
West Palm
Beach

4 lane road
industrial-trashy

55
20 new

3 or 4
2

no,dc only

3 outdoor, 3 indoor, "pretty
big"

no, 1 mile

6000/2500play, 2500outside

no, 1 mile

vague(warehouse semi
door), lots of barking

Georgia
Atlanta

1 block I-85 access

70

4-5 people

cloth on fence

Illinois
Grayslake

busy roads 2 sides

Gurnee

bus complex

30-50

1 for 15

no, no mention
of cameras
out 800sq, 4000 inside

cloth on fence

Maryland
Minnesota
Rochester

no, lv 7pm back stay/play 4x6 6ft walls, dc
6am
same kennel as daycare

open 6/4

Twin Cities
North Carolina
Charlotte
Ohio
Broadview
Heights

strip mall,
residential

50-100

no, dc reg, minute
5 groups 1p/gr
+cleaner + 2 floater
away, cameras

not huge areas, can't run,
12000 total, 5000 out

tried to convince better with
no one bc tech, nap room sep
hvac

Oregon
Eugene
Pennsylvania
Falls Township
Philidelphiadowntown
York

70/4 grp

no lv 7pm bk
1p/gr cleaner & 6am no mention very large, 4 groups, indoor &
camera
upfront
outdoor for each

4 lane road

Texas
Amarillo
Wisconsin
Brookfield

55-75

1p/12-15

no

Franklin

40-60

3 people

no

1p/10 dogs

no

10,000 in, about same out
1 staff w/low energy, 2
staff w/wild dogs

Kenosha
Madison SE
Manitowoc
Mequon
Milwaukeedowntown
MilwaukeeEastside
MilwaukeeWestside

40

8000 in, 3dc, 3sty/pl, outside
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There were lots of letters of opposition sent for our CUP hearing. We met all the criteria set forth by the
city to prove that we would be an asset to the neighborhood. We also improved the curb appeal of our
property because we wanted to, not because we had to. I understand why Central Bark picked this
location, it’s close to town, the building is large and wide open plus the outdoor area is nice.
Unfortunately, the parking is a problem and the neighborhood is not safe to leave dogs unattended
nights or weekends. Having said that, I don’t believe dogs attending daycare or overnight care should
ever be left alone in any neighborhood. I do wish Central Bark the best of luck and hope they find a way
to provide the safe environment they promise.
Thank you for your time and consideration of my concerns and comments. Hopefully the information
and insights provided based on 16 years of local experience is useful. If you have any questions feel free
to email me at dogsatplay@comcast.net or call 541-344-3647.
Thanks,
Leah Brown

Dogs at Play
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Atrium Building
99 West 10th Avenue
Eugene, Oregon 97401
Phone: 541-682-5377
Fax: 541-682-5572
www.eugene-or.gov/planning

CONDITIONAL USE PERMIT STAFF REPORT
Application File Name (Number):
Rest Haven Cemetery (CU 18-3)
Applicant’s Request:
Conditional Use Permit (CUP) approval for existing Rest-Haven Memorial Park cemetery to include
burial plots, office building, columbaria/mausolea, chapel, soil reclamation, caretaker residence,
crematorium/maintenance shop, and related infrastructure and vehicle use areas as well as
proposed mausolea chapel, columbarium and mausoleum expansions and related improvements.
Applicant/Owner:
Charles Wiper, Inc.
Applicant’s Representative(s):
Aaron Noteboom; Noteboom Law, LLC
Lead City Staff:
Rodney Bohner, Assistant Planner, (541) 682-5437
Subject Property Location:
Located southwest of the intersection of Willamette Street and West 39th Avenue, north of
Braeburn Drive at 3900 Willamette Street. Assessor’s Map/Tax lot 18-03-18-00/00300 & 18-03-0743/02100 (see Vicinity Map in Attachment A)
Existing Zoning:
R-1 Low Density Residential with /WR Water Resources Overlay
Relevant Dates:
Application submitted September 25, 2018; application deemed complete at applicant’s request
on March 22, 2019; applicant’s first request for extension to statutory review period for 189 days
submitted on March 22, 2019 and applicant’s second request for extension to statutory review
period for 37 days submitted on October 9, 2019; staff report made available January 15, 2020;
and public hearing scheduled for January 22, 2020.
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Purpose of Staff Report
Staff reports provide community members an opportunity to learn more about the land use
request and to review staff analysis of the application. Staff reports are available seven days prior
to the public hearing (see EC 9.7320). The staff report provides only preliminary information and
recommendations. The Hearings Official will also consider additional public testimony and other
materials presented at the public hearing before making a decision on the application. The
Hearings Official’s written decision on the application is generally made within 15 days following
close of the public record, following the public hearing (see EC 9.7330). For reference, the quasijudicial hearing procedures for this request are described at EC 9.7065 through EC 9.7095.
Background/Current Request
This request is for approval of a Conditional Use Permit (CUP) for Rest-Haven Memorial Park
Cemetery. In accordance with EC 9.2740, a cemetery, including crematoria and mausoleums, are
permitted within the applicable R-1 zoning, subject to CUP approval. The Type III land use
application procedures from EC 9.7300 through EC 9.7340 are therefore applicable, as well as the
approval criteria and related CUP requirements, as addressed at EC 9.8075 through EC 9.8113.
A revised master development plan for the cemetery and related operations was approved in 1995
(CU 95-2). In 2002, the owner sought to develop controlled income and rent (CIR) housing on the
southern portion of the subject property, which required its own CUP. That CUP application for
Cathedral Park (CU 02-4), a 172-unit controlled income and rent housing development, was
granted final conditional approval by the Eugene Planning Commission on September 12, 2017.
That CUP includes 19 conditions of approval, of which one, Condition #4, requires the following:
CU 02-4 Condition of Approval #4
Before a development permit to construct any of the 172 units may be issued, a new
cemetery CUP shall be obtained so that the area of the property developed with CIR
housing lies outside the footprint of the cemetery CUP. The CIR CUP may share
facilities and/or services (including sanitary lines, stormwater lines, water lines,
electric lines, roads or other means of circulation) with the cemetery and other
current or future uses which may be located on or off the property including those
lying within the footprint of the new cemetery CUP and or the CIR CUP.
The current CUP request is a new application (versus a modification) but considers features which
are mostly existing. The principle difference between the proposed CUP and the existing CU 95-2 is
the reduction of the footprint of the new CUP to more closely match the existing developed
cemetery, effectively removing from the footprint of the new CUP property not fully developed
with cemetery uses and that area proposed for CIR housing. While the application does
contemplate expanding some existing cemetery structures, no new cemetery uses are being
proposed as part of this CUP application. The proposed extent of the cemetery use is indicated on
the attached site plans (Attachment B).
As described in the applicant’s written statement and shown on the proposed site plans, the
subject property is currently developed with administrative offices, a chapel, a columbarium and
mausoleum with associated parking at the interior of the property; a crematorium/body
preparation area/maintenance shop/storage facility with associated parking and fencing near the
northwest corner of the subject property; a caretaker residence near the northwest corner of the
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subject property; a soil reclamation facility near the intersection of West 40th Avenue and
Densmore Street; an internal vehicular circulation network; irrigation and drainage system; a brick
and metal decorative fence and gates along Willamette Street; three access points along
Willamette Street and two access points along Densmore and/or 40th Avenue; as well as other
related infrastructure. The existing developed uses are depicted on the attached site plan for
reference (see Attachment B). This developed area encompasses roughly 35 acres of the total 74
acres subject property—generally that area proposed as the bounds of the subject CUP. As
described in the applicant’s written statement and shown on the proposed site plans, the
applicant is requesting CUP approval to acknowledge the existing cemetery and existing associated
uses. The applicant is also requesting CUP approval for several improvements including the
construction of a water retention pond or reservoir, addition of new columbarium/mausolea,
enlarging the main building complex by increasing the size of the office area and expanding the
chapel and viewing area, and reconfiguring and expanding a portion of the parking area.
The written statement provides a thorough and detailed explanation of existing use characteristics
and the proposed improvements. In addition to the applicant’s written statement, reduced
versions of the applicant’s site plans are attached at the end of this report for reference (for
applicant’s site plan, see Attachment B; for written statement, see Attachment C). For additional
details, please also refer to the following staff evaluation of the proposal, in the context of the
applicable CUP approval criteria and related development standards.
Application Referrals/Public Hearing Notice
The applicant met with staff on February 22, 2018 to discuss the proposal, in compliance with EC
9.7005 Pre-application Conference. The applicant held a neighborhood meeting on March 29,
2018, in compliance with EC 9.7007 Neighborhood/Applicant Meetings.
Public notice of the subject application was mailed on December 13, 2019. Notice of the
application was also posted consistent with the requirements of EC 9.7315 Public Hearing Notice.
The Planning Division has not received any written testimony concerning the application.
The Planning Division also provided information concerning the application to other appropriate
City departments, public agencies, service providers, and the affected neighborhood group. All
referral comments received by the Planning Division on this application are included in the
application file for reference, and addressed in the context of applicable approval criteria and
standards in the following evaluation.
Evaluation of Conditional Use Permit
In accordance with EC 9.7330, the Hearings Official is required to approve, approve with
conditions, or deny a Type III land use application. The decision must be based on, and be
accompanied by, findings that explain the criteria and standards considered relevant to the
decision. It must also state the facts relied upon in rendering the decision, and explain the
justification for the decision based upon the criteria, standards, and facts set forth.
To assist the Hearings Official in rendering a decision on the application, staff presents the
following conditional use permit approval criteria (shown below in bold typeface), with findings
related to each, based on the evidence available as of the date of this staff report. Staff also
provides a recommendation to the Hearings Official following the staff evaluation, below.
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EC 9.8090(1): The proposal is consistent with applicable provisions of the Metro Plan and
applicable refinement plans.
The Metro Plan designates the subject property for Low Density Residential use per City Council
Ordinance Number 20558 (November 24, 2015). The current zoning of the site, which is R-1 LowDensity Residential with a portion including the /WR Water Resources overlay, is consistent with
the Low Density Residential designation. The applicant’s proposed cemetery use is allowed in the
R-1 Low-Density Residential zone, subject to an approved CUP (see Eugene Code (EC) Table 9.2740
Residential Zone Land Uses and Permit Requirements).
The South Hills Study serves as the applicable adopted refinement plan for the area included
in this CUP proposal. The applicability of the South Hills Study is based on the location of the
subject property at an elevation greater than 500 feet and south of 18 th Avenue. As
expressed in the adopting resolution (Resolution #2295), the Purpose Statements and
Recommendations set forth in the South Hills Study are adopted as policy statements and as
a refinement of the Metro Plan and are intended to be used in making land-use decisions in
that area. It is noted that the applicant’s written statement includes analysis regarding
additional South Hills Study policy language. Staff finds that no further analysis or additional
requirements appear necessary related to the South Hills Study based on the proposal to
retract the existing cemetery boundary and relatively minor proposed improvements within
the existing developed areas of the subject property, to support the existing cemetery use.
Based on these findings, EC 9.8090(1) is met.
EC 9.8090(2): The location, size, design, and operating characteristics of the proposal are
reasonably compatible with and have minimal impact on the livability or appropriate
development of surrounding property, as they relate to the following factors:
(a) The proposed building(s) mass and scale are physically suitable for the type and
density of use being proposed.
Staff generally concurs with the findings presented in the applicant’s written statement for the
above criterion, as it relates to the physical suitability of the existing buildings and proposed future
additions, as well as the other site improvements and operational characteristics. However, staff
notes that some of the proposed improvements warrant further examination and possibly
approval conditions to ensure compatibility with the residential character of the neighborhood.
The applicant provides minimal details regarding the design and construction of the proposed
expansion of mausolea, columbaria, chapel and associated parking or of the proposed water
reservoir. Regarding the columbarium/mausoleum/chapel (main building complex) and based on
the limited description, the applicant states that design intent of the proposed additions will be
very similar to that of the existing building. The scale and bulk will be similar to the existing main
building complex structure and, therefore, compatible with the existing structure and the
remainder of the cemetery site. The size of the structure, and in its setting, will render the
development reasonably compatible with and such as to have minimal impact, if any, upon
adjacent properties and surrounding neighborhood.
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The applicant provides little to no details regarding the proposed water reservoir. In
contemplating the proposal, the application materials simply indicate potential siting within the
proposal’s boundary. Staff agree with the applicant that the general siting of the reservoir near the
center of the property, adjacent to the main building complex, will help to ensure that the feature
will minimally impact off-site residential uses. The siting within the larger context as well as
potential additional, future land use review of the proposed reservoir is examined at EC
9.8090(8)(f) and those findings are incorporated herein by reference.
Based on the available evidence and findings above the applicant’s proposal will comply with this
criterion.
(b) The proposed structures, parking lots, outdoor use areas or other site improvements
which could cause substantial off-site impacts such as noise, glare and odors are
oriented away from nearby residential uses and/or are adequately mitigated through
other design techniques, such as screening and increased setbacks.
Regarding the operational characteristics of the cemetery, staff also concurs with the applicant’s
written statement that the specific operating conditions will further compatibility of the main
structure, the crematorium, the maintenance shop, the caretaker’s residence, all existing parking
areas and the soil reclamation area with the residential character of the area. The applicant
indicates that of crematorium will have minimal off-site impacts as it operates in accordance with
applicable law.
The applicant also states that the existing crematory will generate no odor. Staff notes that
although staff has reviewed those regulations and the proposal appears to comply, City staff is not
in a position to evaluate the proposal for compliance with federal and state air quality regulations
in the context of the approval criteria, and furthermore the applicant will have to go through a
separate review process with the state to ensure compliance with the air quality regulations.
Staff notes that several informational items are provided below to address compliance with
specific development standards under the approval criterion at EC 9.8090(8); those items address
standards to be reviewed at the time of any future permitting related to outdoor lighting, vehicle
parking and outdoor garbage/recycling, which are also relevant and will provide additional
mitigation of external impacts on the surrounding residential area.
Based on the available evidence and findings above, the applicant’s proposal will comply with this
criterion.
(c) If the proposal involves a residential use, the project is designed, sited and/or
adequately buffered to minimize off-site impacts which could adversely affect the
future residents of the subject property.
Although the existing caretaker’s residence is technically a residential use, staff finds that
subsection (c) is not applicable because the caretaker’s residence is accessory to the crematorium
and the cemetery, which are not residential in nature. However, even if the Hearings Official
considers the caretaker’s residence a “residential use” subject to subsection (c), it will be
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compatible with the surrounding residential properties without further mitigation of off-site
impacts being required.
Based the available information and findings above, EC 9.8090(2) is met.
EC 9.8090(3): The location, design, and related features of the proposal provides a
convenient and functional living, working, shopping or civic environment, and is as
attractive as the nature of the use and its location and setting warrant.
Staff generally concurs with the findings presented in the applicant’s written statement for the
above criterion. Regarding the attractive qualities of the proposal, the attached vicinity map (see
Attachment A) provides a context to the setting of the proposed development, and the applicant’s
written statement and elevation drawings demonstrate the use of architectural design features.
The location of the proposed structural additions will be convenient and functional given the
relationship to existing structures on the cemetery property. Design and scale being similar to the
existing mausoleum will render it as attractive as the nature of its use, location, and setting
warrant. The proposed development is also designed to maintain the continuity of open space and
park-like setting of the cemetery use by clustering the building additions within the existing
development on the northwestern portion of the property. These findings and the applicant’s
plans demonstrate that the proposal will comply with the applicable criterion. With
implementation of the applicant’s proposal, as described and otherwise shown on the applicant’s
proposed site plans, staff concludes that no additional conditions of approval are necessary to
ensure compliance.
Based the available information and findings above, EC 9.8090(3) is met.
EC 9.8090(4): The proposal demonstrates adequate and safe circulation exists for the
following:
(a) Vehicular access to and from the proposed site, and on-site circulation and
emergency response.
Vehicular access is provided to the site from existing access connections along Willamette Street, a
minor arterial street. The proposal will not impact existing circulation patterns, and revisions to
existing access connections are neither proposed nor required per the findings provided at EC
9.6735 Public Access Required. Referral comments from the Fire Marshal indicate no concern with
vehicular access for purposes of emergency response.
(b) Pedestrian, bicycle and transit circulation, including related facilities, as needed
among buildings and related uses on the development site, as well as to adjacent and
nearby residential areas, transit stops, neighborhood activity centers, office parks,
and industrial parks, provided the City makes findings to demonstrate consistency
with constitutional requirements. “Nearby” means uses within 1/4 mile that can
reasonably be expected to be used by pedestrians, and uses within 2 miles that can
reasonably be expected to be used by bicyclists.

Rest Haven Cemetery (CU 18-3)

January 2020

6

Staff generally concurs with the applicant’s written statement regarding the above criterion, in
terms of the requirement to provide for safe and adequate access, on-site circulation and
emergency response. Beyond the site, the Southwest Hills and Southeast neighborhood are urban
and walkable. These neighborhoods include a diverse mixture of uses. The site is situated next to a
popular bicycling route – the Willamette Street bike lane.
Referral comments from Public Works staff confirm that the proposal will not impact existing
circulation patterns, and revisions to existing access connections are not required per the findings
provided at EC 9.6735 Public Access Required. The applicant’s written statement indicates
potential future improvements to the access onto West 40th Avenue. Staff notes that any future
changes to access connections will be evaluated through the building permit process.
With regard to public transit, Lane Transit District provides bus service by way of Route 73 – with
stops available near the corner of Willamette Street and East 40 th Avenue.
Based on these findings, EC 9.8090(4) is met.
EC 9.8090(5): The proposal is designed and sited to minimize impacts to the natural
environment by addressing the following:
(a) Protection of Natural Features.
1. For areas not included on the City’s acknowledged Goal 5 inventory, the
preservation of significant natural features to the greatest degree attainable or
feasible, including:
a. Significant on-site vegetation, including rare plants (those that are proposed
for listing or are listed under State or Federal law), and native plant
communities.
b. All documented habitat for all rare animal species (those that are proposed
for listing or are listed under State or Federal law).
c. Prominent topographic features, such as ridgelines and rock outcrops.
d. Wetlands, intermittent and perennial stream corridors, and riparian areas.
e. Natural resource areas designated in the Metro Plan diagram as “Natural
Resource” and areas identified in any city-adopted natural resource
inventory.
2. For areas included on the City’s acknowledged Goal 5 inventory, the preservation
of natural features shall be consistent with the acknowledged level of
preservation provided for the area.
The cemetery is subject to Goal 5 Scenic Site requirements. According to the analysis provided by
the applicant on September 25, 2019 from Brian Meiering, Environmental Specialist with Wetlands
and Wildlife, LLC, there are no Goal 5 water resources within the proposed footprint of the
cemetery. According to Wetlands and Wildlife, LLC, the Goal 5 Feature E37D conservation setback
area was found to be approximately 18 feet outside of the proposed CUP boundary. As the entire
site is considered a scenic resource as part of the City’s adopted Goal 5 inventory per the April 12,
1978 Metro Plan Natural Assets and Constraints Working Papers (see Ord. 20351), the protection
of natural features is examined for consistency with the acknowledged level of preservation for
scenic sites.
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Staff agree with the applicant’s narrative that although the cemetery has been included in the
scenic inventory, no specific or additional level of preservation has been identified outside of that
provided for within the requirements of the CUP provisions. Tree preservation standards are
addressed below and incorporated herein by reference. Because the proposal will preserve and
enhance the developed cemetery and its park-like setting, the resource is preserved as a scenic
site.
(b) Tree Preservation. The proposed project shall be designed and sited to preserve
significant trees to the greatest degree attainable or feasible, with trees having the
following characteristics given the highest priority for preservation:
1. Healthy trees that have a reasonable chance of survival considering the base zone
or special area zone designation and other applicable approval criteria;
2. Trees located within vegetated corridors and stands rather than individual
isolated trees subject to windthrow;
3. Trees that fulfill a screening function, provide relief from glare, or shade
expansive areas of pavement;
4. Trees that provide a buffer between potentially incompatible land uses;
5. Trees located along the perimeter of the lot(s) and within building setback areas;
6. Trees and stands of trees located along ridgelines and within view corridors;
7. Trees with significant habitat value;
8. Trees adjacent to public parks, open space and streets;
9. Trees located along a water feature;
10. Heritage trees.
Staff interpret the applicant’s proposed Vegetation Management Plan and Plan Sheet (CUP-3) to
indicate all existing, significant trees (per EC 9.0500 definition of “Significant Tree”) to be
preserved unless warranted for removal under the provisions of their own proposed management
plan on a long-term basis (for Sheet CUP-3 see Attachment B; for Vegetation Management Plan
see Attachment C). The evidence indicates a desire on behalf of the applicant to retain the existing
significant trees until such a time that one or more of the applicant’s identified removal
justifications warrant removal (e.g. dead, diseased or hazardous conditions, or for construction of
CUP-approved development such as near the proposed water reservoir and main building
addition). Staff understands that the operational characteristics, uncertainty regarding future
development of specific site improvements, environmental variables, and the scale of the CUP
footprint invite unique tree preservation challenges. However, staff also understand the proposed
plan to imply preservation of the majority of existing trees, and removal of the minimum
necessary, in the applicant’s attempt to demonstrate compliance with this criterion. While the
applicant’s plan implies compliance with the applicable approval criterion in concept, a lack of
detail regarding the exact building addition and water reservoir design raise several concerns with
respect to details regarding tree protection requirements during construction. Staff recommends
several additional conditions of approval as described further below, to ensure this approval
criterion is met as intended.
Generally, tree preservation plans normally include specific provisions for tree preservation and
removal (e.g. tree protection fencing and limits of grading disturbance outside of the critical root
zones of trees to be preserved, specific restrictions on construction activities within the fenced
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areas, specific timing of protective fencing installation and removal, and replacement planting
provisions for trees indicated to be removed). Those construction-level details for preservation
protection measures are missing from the application materials. Staff also note that some areas in
the CUP boundary, as indicated on the applicant’s plan (Sheet CUP-3), are not designated with any
of the identified replacement provisions, and none are clearly indicated to be removed. Therefore,
to address these deficiencies with the tree preservation plan and to ensure protection of
preservation trees through construction, staff recommends the following conditions of approval:
•

All existing, significant trees (per EC 9.0500 definition of “Significant Tree”) on the subject
property shall be preserved unless removal is warranted under the provisions of the
applicant’s Vegetation Management Plan, and replacement provisions on site plan Sheet
CUP-3 are met. Documentation of the justification for tree removal (and proposed tree
replacement) shall be provided to the City prior to the tree removal and must comply with
the applicant’s Vegetation Management Plan.

•

The applicant shall revise site plan Sheet CUP-3 to clearly depict a replacement schedule
for all significant trees within the CUP boundary. Specific revisions to the proposed
replacement schedule areas include the following:
o The shaded area identified as “Crematorium” shall be expanded to include all
significant trees in the area bounded by Densmore Street, West 39 th Avenue, and
existing asphalt to more or less include Tree Numbers 179—270.
o The shaded area identified as “Water Reservoir Storage Area” shall be expanded to
include all significant trees in the area bounded by the CUP boundary, existing asphalt
roadway, existing main building complex, and burial plots, to more or less include
Tree Numbers 347—416.

•

Include a note on the plan that “In the event a preservation tree must be removed due to
reasons listed in the applicant’s Vegetation Management Plan, it shall be replaced at the
ratio as indicated on said management plan. These replacement trees shall be a species
listed on the City’s approved species list, with a minimum caliper of 2 inches for deciduous
trees and a minimum height of 5 feet for coniferous or evergreen trees. Planting, watering
and general maintenance of replacement trees shall be conducted by the cemetery owner
in a manner that ensures their establishment and long-term survival. Replacement trees
shall be inspected by the City and replaced if they do not survive.”

•

Include a note on the plan that “All building permits for construction shall include a site
plan in compliance with an approved tree preservation plan. The building permit submittal
shall include sufficient detail to verify that no more than 30 percent of the critical root
zones of trees to be preserved will be impacted by construction activities, or a report from
a certified arborist verifying that the proposed construction activities can otherwise be
conducted in a manner that does not threaten the survival of the trees to be preserved. If
construction dictates that preservation trees be removed, building permit plans shall
indicate replacement trees per the Vegetation Management Plan replacement schedule.
Each building permit shall include tree protection fencing to be erected at the perimeter of
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the critical root zones, preserving at least 70 percent of the critical root zone, for all trees
to be preserved (or in an alternative location as approved and documented by the
developer’s certified arborist and City).”
•

Include a note on the plan that “Protective fencing for trees identified to be preserved shall
be inspected and approved by the City prior to beginning any construction related activities
located near preserved trees. All protective tree fencing shall remain in place until
completion of all construction activities. Relocation and removal of tree protection fencing
shall only occur with approval by the City.”

•

Include a note on the plan that “No excavation, grading, material storage, staging, vehicle
parking or other construction activity shall take place within the identified tree protection
areas unless approved by the City based on a report submitted by the applicant and
prepared by a certified arborist verifying that the proposed construction activities within an
identified tree protection area can otherwise be conducted in a manner that does not
threaten the survival of the trees to be preserved.”

•

Include a note on the plan that “Removal of dead, diseased, or hazardous preservation
trees shall be allowed with documentation from a certified arborist as to the condition of
the tree and the need for removal. Documentation must be provided to the City for review
and approval prior to tree removal activity.”

Based on these findings, and with the recommended conditions of approval as described, staff
concludes that the applicable criterion will be met.
(c) Restoration or Replacement.
1. For areas not included on the city’s acknowledged Goal 5 inventory, the proposal
mitigates, to the greatest degree attainable or feasible, the loss of significant
natural features described in criteria (a) and (b) above, through the restoration or
replacement of natural features such as:
a. Planting of replacement trees within common areas; or
b. Re-vegetation of slopes, ridgelines, and stream corridors; or
c. Restoration of fish and wildlife habitat, native plant habitat, wetland areas,
and riparian vegetation.
To the extent applicable, restoration or replacement shall be in compliance with
the planting and replacement standards of EC 6.320.
2. For areas included on the city’s acknowledged Goal 5 inventory, any loss of
significant natural features described in criteria (a) and (b) above shall be
consistent with the acknowledged level of protection for the features.
The subject property is on the City’s acknowledged Goal 5 inventory as a scenic site and is
therefore subject to compliance with subsection (c)2. above. With the tree replacement
requirements proposed in the applicant’s Vegetation Management Plan, and related conditions
under subsection (2) above, the applicable criterion is met.
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(d) Street Trees. If the proposal includes removal of any street tree(s), removal of those
street tree(s) has been approved, or approved with conditions according to the
process at EC 6.305.
The proposal does not include the removal of existing street trees, therefore this criterion is not
applicable. The applicant’s written statement indicates that if the removal of street trees becomes
necessary, it will be done in a manner consistent with Eugene Code. The removal of street trees is
neither proposed nor approved with this application.
Based on these findings, EC 9.8090(5) is met.
EC 9.8090(6): The proposal provides adequate public facilities and services including, but
not limited to utilities, streets, and other infrastructure.
Staff generally concurs with the findings presented in the applicant’s written statement for the
above criterion. Those findings and the applicant’s plans demonstrate that the proposal will
comply with the applicable criterion. Referral comments from Public Works staff state that the
findings regarding the availability of public utilities and stormwater service is discussed in EC
9.6505 and EC 9.6791 through EC 9.6797 respectively and incorporated herein by reference. As
such, staff concludes the applicable criterion is met. With implementation of the applicant’s
proposal, as described and otherwise shown on the applicant’s proposed site plans, staff
concludes that no additional conditions of approval are necessary to ensure compliance. As an
informational item, staff notes that final design details and requirements with regard to utility
connections for the proposed development, including wastewater and stormwater drainage, will
be further addressed as part of the building permit process.
Public Works confirms that although no public improvements are proposed, the existing street
system and public utilities are available to serve the proposed use. Findings that demonstrate how
this conclusion was reached are available in the Public Works referral comments, located in the
application file for reference.
Based on these findings, EC 9.8090(6) is met.
EC 9.8090(7): The proposal does not create any significant risk to public health and
safety, including but not limited to soil erosion and flood hazard, or an impediment to
emergency response.
Referral comments from Public Works staff confirm that the subject property is not located within
a special flood hazard area, and per the subsequent findings and conditions at EC 9.8090(8)(d), the
applicant’s stormwater proposal demonstrates compliance with the above criterion as it relates to
the potential for flood hazard. Again, staff notes that final design details and requirements
regarding utility connections for the proposed development, including wastewater and
stormwater drainage, will be further addressed as part of the building permit process. Erosion
prevention requirements will also apply as related to any future construction activity that may
occur. Based on referral comments, the Fire Marshal’s Office also finds no potential impediments
to emergency response.
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Based on these findings, EC 9.8090(7) is met.
EC 9.8090(8): The proposal complies with all applicable standards, including but not
limited to:
(a)

EC 9.2000 through 9.4170 regarding lot dimensions, solar standards, and density
requirements for the subject zone and overlay zone;

The applicant’s proposal does not create a new lot that would be subject to review under lot
dimension or solar standards. The proposed use an existing cemetery, for which residential density
requirements are not applicable as established in this staff report at EC 9.8090(8)(f).
(b)

EC 9.6500 through EC 9.6505 Public Improvement Standards

EC 9.6500 Easements: authorizes the City to require dedication of easements for public utilities
and access under certain circumstances. The applicant does not propose nor has Public Works
staff identified the need for additional public easements to address stormwater or wastewater
needs for present or future development of the area.
EC 9.6505 Public Improvement Standards: requires that all public improvements be designed and
constructed in accordance with adopted plans, policies, procedures and standards specified in EC
Chapter 7. No public improvements are proposed or required as part of this CUP request;
however, all developments are required to make and be served by the infrastructure
improvements described below.
EC 9.6505(1) Water Supply: EWEB referral comments confirm that water service already serves the
site. The referral comments are included as an attachment to this recommendation (see
Attachment D).
EC 9.6505(2) Sewage: Public Works confirms that the site is currently served by public wastewater
lines within Densmore Road adjacent to the northwest portion of the site. There are also public
wastewater lines within Public Utility Easements adjacent to the western property line south of
40th Avenue, and within a Public Utility Easement crossing the southwest corner of the tax lot,
although not adjacent to the proposed revised CUP footprint. Any new connections to the public
wastewater system will be further evaluated at the time of plumbing permit issuance.
EC 9.6505(3) and (4) Streets, Alleys, and Sidewalks: EC 9.6505(3)(a) does not apply because there
are no streets within the development. Unless adjacent streets and alleys are already improved to
City standards, EC 9.6505(3)(b) requires the developer to pave streets and alleys adjacent to the
development site to the width specified in EC 9.6870 Street Width and to construct related street
improvements: drainage, curb and gutter, sidewalks, street trees, and street lights.
As discussed in referral comments from Public Works staff, Willamette Street, classified as a minor
arterial street, is improved with curb and gutter, street lights, street trees. and variable width
paving within the 80-foot right-of-way that is identified on the Street Right-of-Way Map (ACSP
Figure 61). Sidewalks on Willamette Street will be constructed as required with development
approved under Cathedral Park (CU 02-4).
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West 39th Avenue is classified as a neighborhood collector street and is identified on the Right-ofWay Map (ACSP Figure 61) as needing a 55-foot right-of-way width (27.5 feet from the street
center line). The right-of-way is of variable width, less than the designated 55 feet at most points.
A five-foot strip of right-of-way was deeded in 1975. The dimension from the property line to the
designated street center line is 25 feet. Street improvements include paving, curb and gutter,
street lights, and street trees.
As an informational item, staff notes that consistent with EC 9.6750, a special setback of 2.5 feet
will apply adjacent to West 39th Avenue.
Densmore Road, classified as a local street, is adjacent to the development site to the west and is
improved with only a gravel surface at the intersection with West 40th Avenue and transitions to
an asphalt mat surface to the north. For compliance with the standard at EC 9.6505(3)(b), the
following condition is warranted:
•

The applicant shall submit an Irrevocable Petition for future public improvements in
Densmore Road to include curb, gutter, paving, street lights, and street trees along that
portion of Densmore Road abutting (touching) the cemetery CUP boundary.

EC 9.6505(5) Bicycle Paths and Accessways: No bicycle paths or public access ways are required per
the findings provided in referral comments from Public Works staff for EC 9.6835. Those referral
comments are available in the application file for review.
(c)

EC 9.6735 Public Access Required

The applicant indicates that the cemetery will continue to utilize existing access connections to the
subject site. As the existing connections comply with the standards for access in EC Chapter 7, the
applicant’s proposal is acceptable according to referral comments from Public Works staff.
(d)

EC 9.6791 through EC 9.6797 regarding stormwater flood control, quality, flow
control for headwaters area, oil control, source control, easements, and operation
and maintenance; and

EC 9.6791 Stormwater Flood Control: This standard requires that runoff from the development site
for the flood control design storm shall be discharged into existing stormwater flood control
facilities that have the capacity to handle the stormwater runoff or retained/detained on-site. The
development site is located within stormwater basin AMUP-120. The City’s Basin Master Plan
(Amazon Basin, Volume II of VII) indicates a capacity deficiency in the downstream system.
Compliance with this standard will be evaluated at time of building permit review for any new
impervious surfaces.
EC 9.6792 Stormwater Quality: The site has several infiltration-limiting factors making infiltration
infeasible. The applicant has provided design information for filtration rain gardens to address
water quality standards for new impervious surfaces that may be included in future buildout.
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Details of the facilities and their consistency with Stormwater Manual requirements will be further
evaluated during the building permit process.
EC 9.6793 Stormwater Flow Control: The site is above 500’ in elevation. The design information
for the water quality facilities provided by the applicant includes conceptual sizing to meet flow
control standards. Compliance with this standard will be evaluated during the building permit
process.
EC 9.6794 through EC 9.6796 Stormwater Oil Control, Source Control, Easements: Because the
proposed development does not generate high concentrations of oil and grease; does not include
any specific pollutants of concern identified in EC 9.6795(2); and because no public stormwater
facilities are proposed, the criterion at EC 9.6794 through EC 9.6796 do not apply.
EC 9.6797 Stormwater Operations and Maintenance of private facilities will be evaluated during
the building permit process.
With the findings and future permit requirements noted above, this criterion is met.
(e)

EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public Ways

Referral comments from Public Works confirm that the proposal meets all applicable standards for
streets, alleys and other public ways. An evaluation of each applicable street standard is provided
in the referral comments, which are available in the application file for reference.
(f)

Where the proposal is to establish non-residential uses subject to residential
density Where the proposal is to establish non-residential uses subject to
residential density requirements on development sites in the residential zone
category, it shall achieve the minimum and maximum density requirements in
accordance with Table 9.2750 Residential Zone Development Standards, unless
specifically exempted elsewhere in this code or granted a modification through an
approved conditional use permit. For purposes of calculating “net density,” the
acreage of land considered shall include the entire development site and exclude
public property, such as public streets, parks, and other public facilities. In
considering whether to grant a modification to the density requirements, the
hearings official shall evaluate the following factors:
1.
The availability of the development site for residential use on August 1,
2001. The term "availability" in this section shall include consideration of
whether the site was already developed with non-residential uses or had
other site constraints impacting its suitability for residential use.
2.
The necessity of the development site to be developed with residential
uses to be able to achieve the minimum residential density for the area
designated on the Metro Plan Land Use Diagram for either medium- or
high-density residential use.
3.
Adopted plan policies indicate the suitability and appropriateness of the
site for non-residential use.
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The proposed use is not subject to any minimum residential density requirements as a cemetery (a
non-residential use) according to EC Table 9.2740. As such, the above criterion is not applicable.
An approved adjustment to a standard pursuant to the provisions beginning at EC
9.8015 of this land use code constitutes compliance with the standard. Additional
criteria may also be required based on the applicability of other sections of this
land use code.
The applicant requests no adjustments. Concerning the proposed water reservoir, the application
materials provide little details regarding the specific construction type, size, water source, or
location. Staff note that non-elevated and elevated water reservoirs are both permitted in the R-1
zone. However, staff also note as an informational item that any piping of recognized Goal 5 water
resources or other water bodies may be regulated by state or federal regulations and would
therefore need to comply with any necessary permitting through applicable regulating bodies.
Furthermore, EC Table 9.2740 provides use requirements for reservoirs in residential zones.
Specifically, EC Table 9.2740 provides that non-elevated reservoirs must meet High Screen
landscape standards unless fully enclosed or approved through a Type II procedure that show low
visual impact. Otherwise, elevated water reservoirs are subject to Site Review approval in R-1
zones. Due to the conceptual nature and lack of details provided, outside of a non-elevated
reservoir with landscaping that meets High Screen Landscape Standards (L-3), the subject CUP
does not constitute explicit approval for construction of either an elevated or non-elevated-fullyenclosed or -otherwise-Type II-approved reservoir. To ensure low visual impact, and due to the
highly conceptual nature of the water reservoir proposal, staff recommend the following condition
of approval:
•

The applicant shall obtain all required City, state, and/or federal permits and any land use
approvals as may be necessary for construction and use of the proposed water reservoir.

Regarding other applicable standards, the development is (or may be) also subject to the
following: signage, outdoor lighting, pedestrian circulation, garbage and recycling, and parking
areas. Compliance with these standards is discussed below.
EC 9.6600 through EC 9.6680 establishes code standards for signage. Although no signs are
proposed, as an informational item, staff notes that the subject property is regulated by the
residential sign district.
Regarding new outdoor lighting, any installation of new lighting fixtures and building additions
must comply with the applicable outdoor lighting standards at EC 9.6725. As an informational
item, staff note that all new exterior lighting fixtures must comply with the development
standards of EC 9.6725 Outdoor Lighting Standards.
The site plans do not depict an outdoor recycling/garbage pick-up area, either existing or
proposed. Again, staff note as an informational item that new recycling/garbage area would be
required to be constructed according to EC 9.6210(6), Full Screen Fence Landscape Standard (L-6).
Finally, staff also notes that the proposed parking area addition must comply with applicable
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standards at EC 9.6420 Parking Area Standards.
Based on these findings, and with the recommended condition of approval and informational
items noted above, EC 9.8090(8) is met.
EC 9.8090(9): The proposal complies with the Traffic Impact Analysis Review provisions
of EC 9.8650 through 9.8680 where applicable.
The applicant provides a technical memorandum prepared by Branch Engineering that
demonstrates that proposed use will not generate more than 100 trips in the peak hour. Based on
this finding and the materials prepared by Branch Engineering to which Public Work staff concur,
this criterion is not applicable.
Staff Recommendation
Based on the available evidence, and consistent with the preceding findings, staff recommends the
Hearings Official approve the CUP with the following conditions of approval:
1) All existing, significant trees (per EC 9.0500 definition of “Significant Tree”) on the subject
property shall be preserved unless removal is warranted under the provisions of the
applicant’s Vegetation Management Plan, and replacement provisions on site plan Sheet CUP3 are met. Documentation of the justification for tree removal (and proposed tree
replacement) shall be provided to the City prior to the tree removal and must comply with the
applicant’s Vegetation Management Plan.
2) The applicant shall revise site plan Sheet CUP-3 to clearly depict a replacement schedule for all
significant trees within the CUP boundary. Specific revisions to the proposed replacement
schedule areas include the following:
o The shaded area identified as “Crematorium” shall be expanded to include all
significant trees in the area bounded by Densmore Street, West 39 th Avenue, and
existing asphalt to more or less include Tree Numbers 179—270.
o The shaded area identified as “Water Reservoir Storage Area” shall be expanded to
include all significant trees in the area bounded by the CUP boundary, existing asphalt
roadway, existing main building complex, and burial plots, to more or less include
Tree Numbers 347—416.
3) Include a note on the plan that “In the event a preservation tree must be removed due to
reasons listed in the applicant’s Vegetation Management Plan, it shall be replaced at the ratio
as indicated on said management plan. These replacement trees shall be a species listed on the
City’s approved species list, with a minimum caliper of 2 inches for deciduous trees and a
minimum height of 5 feet for coniferous or evergreen trees. Planting, watering and general
maintenance of replacement trees shall be conducted by the cemetery owner in a manner that
ensures their establishment and long-term survival. Replacement trees shall be inspected by
the City and replaced if they do not survive.”
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4) Include a note on the plan that “All building permits for construction shall include a site plan in
compliance with an approved tree preservation plan. The building permit submittal shall
include sufficient detail to verify that no more than 30 percent of the critical root zones of
trees to be preserved will be impacted by construction activities, or a report from a certified
arborist verifying that the proposed construction activities can otherwise be conducted in a
manner that does not threaten the survival of the trees to be preserved. If construction
dictates that preservation trees be removed, building permit plans shall indicate replacement
trees per the Vegetation Management Plan replacement schedule. Each building permit shall
include tree protection fencing to be erected at the perimeter of the critical root zones,
preserving at least 70 percent of the critical root zone, for all trees to be preserved (or in an
alternative location as approved and documented by the developer’s certified arborist and
City).”
5) Include a note on the plan that “Protective fencing for trees identified to be preserved shall be
inspected and approved by the City prior to beginning any construction related activities
located near preserved trees. All protective tree fencing shall remain in place until completion
of all construction activities. Relocation and removal of tree protection fencing shall only occur
with approval by the City.”
6) Include a note on the plan that “No excavation, grading, material storage, staging, vehicle
parking or other construction activity shall take place within the identified tree protection
areas unless approved by the City based on a report submitted by the applicant and prepared
by a certified arborist verifying that the proposed construction activities within an identified
tree protection area can otherwise be conducted in a manner that does not threaten the
survival of the trees to be preserved.”
7) Include a note on the plan that “Removal of dead, diseased, or hazardous preservation trees
shall be allowed with documentation from a certified arborist as to the condition of the tree
and the need for removal. Documentation must be provided to the City for review and
approval prior to tree removal activity.”
8) The applicant shall obtain all required City, state, and/or federal permits and any land use
approvals as may be necessary for construction and use of the proposed water reservoir.
For additional information on the above conditions, contact Rodney Bohner, Planning Department,
at 541-682-5437.
9) The applicant shall submit an Irrevocable Petition for future public improvements in Densmore
Road to include curb, gutter, paving, street lights, and street trees for that portion of
Densmore Road abutting (touching) the cemetery CUP boundary.
For additional information on the condition above, contact Donna Stark, Public Works Department,
at 541-682-5105.
Expiration
EC 9.7340(2) provides that CUP approvals expire 18 months after the effective date of approval
unless actual construction or alteration has begun under a required permit, or in the case of a
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permit not involving construction or alteration, actual commencement of the authorized activity
has begun. In this case, the existing use has begun, and as such, the CUP approval will not expire
under this provision.
Consistent with EC 9.7330, unless the applicant agrees to a longer time period, within 15 days
following close of the public record, the Eugene Hearings Official shall approve, approve with
conditions, or deny this Type III application. The decision shall be based upon and be accompanied
by findings that explain the criteria and standards considered relevant to the decision, stating the
facts relied upon in rendering a decision and explaining the justification for the decision based
upon the criteria, standards, and facts set forth. Notice of the written decision will be mailed in
accordance with EC 9.7335. Within 12 days of the date the decision is mailed, it may be appealed
to the Eugene Planning Commission as set forth in EC 9.7650 through EC 9.7685.
Performance Agreement
EC 9.7025 provides that the City shall require an execution of a performance agreement by the
applicant. The performance agreement is a binding agreement by the applicant, and the
applicant’s successors in interest, assuring construction and performance in accordance with the
approved conditions and approved final plans. The required executed performance agreement
(and approved final site plans) will replace all previous CUP and Modification approvals for the
cemetery use on the subject property (CU 81-06, CU 95-2, MD 92-5, MD 95-13).
Attachments
The applicant’s full-size site plans, and the entire application file, are available for review at the
Eugene Planning Division offices. The Hearings Official will receive a full set of application
materials for review prior to the public hearing. These materials will also be made available for
review at the public hearing.
Attachment A: Vicinity Map
Attachment B: Applicant’s Site Plan (reduced)
Attachment C: Applicant’s Written Narrative and Related Correspondence
Attachment D: EWEB Referral Comments
For More Information
Please contact Rodney Bohner, Assistant Planner, City of Eugene Planning Division, at:
(541) 682-5437; or by e-mail, at: rbohner@eugene-or.gov
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Rest Haven Cemetery Conditional Use Permit (CU 18-3)
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RESTATED
CUP APPLICATION (CU 18-003)
Rest-Haven Memorial Park
Address: 3900 Willamette Street
Eugene, Oregon
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Tax Lot : 00300
Assessor’s Map : 18-03-07-43
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March 22, 2019

I.

Introduction

This Restated CUP Application (CU18-003) restates and supersedes in its entirety the CUP Application
narrative submitted on September 25, 2018. Notwithstanding the restated nature of the narrative, the
substance of the application request remains unchanged – a request for a new cemetery CUP. However,
given the extensive comments and completeness items identified by staff, for purposes of clarity and
ease, it made sense to restate in one unified narrative the Applicant’s response to the approval criteria
and completeness review.
This application seeks a new conditional use permit to replace the existing approved conditional use
permit for Rest Haven Memorial Park (CU 95-2). The principle difference between the proposed CUP
and the existing CU 95-2 is to substantially reduce the footprint of the new CUP to more closely match the
existing developed cemetery effectively removing from the footprint of the new CUP property not fully
developed with cemetery uses. No new cemetery uses are being proposed as part of this CUP
application. All uses requested herein were previously authorized.

II.

Background
a. The Original Property.

This application involves certain real property located off Willamette Street in the South Hills of Eugene,
Oregon more commonly known as Rest-Haven Memorial Park (the Cemetery”) which is situated upon
eight (8) legal lots (5, 6, 7, 8, 29, 30, 31, 32 of the Densmore Plat dated December 3, 1897) (together, the
“Original Property”). The Original Property totals 74.02 acres. In 1929, Charles Wiper Inc. (“CWI”)
purchased the Original Property, which at the time it was located in Lane County outside the city of
Eugene. Thereafter, CWI went about platting and recording cemetery plots and clearing and developing
the land for cemetery use. (See Exhibit A) Development of the Cemetery was primarily focused on the
northern 1/2 of the Original Property as a “memorial park.”
b. The Developed Cemetery.
Unlike traditional cemeteries (which feature upright tombstones, statues and tombs/crypts), the Cemetery
was developed as a “memorial park.” The most noticeable difference is that memorial parks use markers
lying flat on landscaped plots to memorialize a grave. This allows visitors to enjoy uninterrupted views of
the beautifully manicured garden-style grounds without distractions. The concept of a memorial park is to
provide visitors with a natural environment, peace for quiet meditation and reflection and a serene and
dignified final resting place to honor loved ones. The Cemetery remains developed as a memorial park.
Cemeteries play an important and critical role in the community. Cemeteries are an integral part of many
religions as the final resting place for the deceased. As such, cemeteries enjoy wide protection under the
Religious Land Use and Institutionalized Persons Act (“RLUIPA”) of 2000. 1 Similarly, cemeteries provide
a place to serve as the final disposition of the dead either in corporeal or cremated form. This also serves
a critical health and safety function by providing the community with an area to safely dispose of human
remains in a regulated manner.
Today, the developed Cemetery consists of landscaped lawns, platted cemetery plots (both occupied and
vacant), a large building located in the interior of the property and which consists of administrative offices,
a chapel, a columbarium/mausoleum and associated parking, an enclosed maintenance shop and
storage area with associated parking and fencing, a soil reclamation facility (under development), a
proposed/approved reservoir, a caretaker residence (under development), a crematorium and body
preparation facility, an internal vehicular circulation network, irrigation and drainage system, a brick and
metal decorative fence and gates along Willamette St, three access points along Willamette Street and
Additionally, the Cemetery is an existing use and vested right which cannot be denied or taken away
under both the state and federal constitutions. See Vested Right section.
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two access points along Densmore and/or 40th and other miscellaneous cemetery uses and facilities. The
developed and approved uses are depicted on the attached site plan. This developed area encompasses
roughly 35.08 acres of the total 74.02 acres of the Original Property and is generally the area that is
proposed as the footprint of the new CUP.
c.

The Surrounding Area

As time went on, the city began expanding development outward. Eventually, the Original Property was
annexed into the City in 1967 and the area around the property was subdivided, platted and developed
with single family residential dwellings along with an associated street network. Today, the Original
Property is bounded on the north by 39th Ave, on the east by Willamette Street and a church, on the south
by fourteen (14) residential dwellings and on the west by a combination of fourteen (14) residential
dwellings and Densmore avenue. (Exhibit B) All residential homes abutting or adjacent to the Original
Property and Cemetery were built and subsequently purchased with the full knowledge and
understanding that the buyers were voluntarily choosing to reside next to an existing and operating
Cemetery or property that would eventually be developed as part of the Cemetery.
Currently, a total of twenty-eight (28) residential dwellings abut (i.e. touch) the Original Property’s border
and a total of forty-two (42) residential dwellings sit across from (i.e. adjacent) the Original Property on
either Willamette (16 dwellings), 39th (18 dwellings) or Densmore (7 dwellings). Notwithstanding the
subsequent development of the surrounding area, the developed Cemetery remains relatively isolated
both physically and visually from the surrounding neighborhood and residences as a result of the
topography of the property and the design and layout of the Cemetery.
i.

Views Along Willamette.

The Original Property starts at an elevation of approximately 595 feet MSL along Willamette Street and
climbs to the west to an elevation of approximately 740 feet MSL along Densmore. There are some
intervening crests that generally prevent the residences along Willamette St from seeing into the interior
of the Cemetery. (See Exhibit A) A total of 16 residences along Willamette St sit adjacent to Original
Property. Of those, seven (7) residences face away from the street with the rear of the residence facing
Willamette (i.e. those south of 40th) and the Cemetery. Those residences have generally erected tall (6ft),
wooden site obscuring fences and planted vegetation on their properties which act to block the view and
noise from Willamette St as well as views of the Cemetery. Nine (9) of the residence along Willamette
directly face the Cemetery (i.e. generally north of 40th) and their view consists of manicured grounds,
lawns, ornamental trees and a decorative brick wall. None of the residences along Willamette St can see
the buildings on the Original Property with the exception of the main building, which is an obstructed view.
ii.

Views Along 39th

39th Avenue generally sits below the grade of the Cemetery and as one moves further west (uphill) along
39th from Willamette Street there is a small intervening hill running on the northwest corner of the Original
Property that obscures and blocks views from adjacent residences into the interior of the Cemetery. (See
Exhibit A). Of the 18 residences along 39th, only the seven (7) eastern most residences have a view into
the interior of the Cemetery. Their views consist of manicured grounds, lawns and ornamental trees and
a decorative brick wall. Two residences on Densmore have an obstructed view of the enclosed
maintenance area and crematorium which views are almost entirely obstructed by existing vegetation
both on their property and on the Cemetery. (See Exhibit B)
iii.

Views Along Southern Border and Western Border South of 40th

The residences to the south and west of the Original Property generally sit at the bottom of a steep hill or
below the grade of the Original Property and have no view into the developed Cemetery. (See Exhibit B)
Of the 28 residences abutting the Original Property to the south and west, only the residences near the
corner of Densmore and 40th have a view into the interior of the Cemetery and even that view is partially
obscured by the topography of the Original Property. (See Exhibit B)
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iv.

Views Along Densmore

The views from the seven residences across Densmore into the interior of the Cemetery are likewise
partially or entirely obscured by: (a) their own existing vegetation, garages and landscaping, (b) the rolling
topography of Original Property which slopes downward to the east, and (c) the distance from the rear of
those residences to the Original Property – approximately 100 feet. (See Exhibit B) Together, these
factors greatly limit or eliminate views into the interior of the Cemetery. Two residences on Densmore
have an obstructed view of the enclosed maintenance area and crematorium which view is almost entirely
obstructed by existing vegetation both on the neighbor’s properties and on the Cemetery. (See Exhibit B)
Over the years, the urbanization of the surrounding area has brought with it problems typical of urban
areas including vandalism, trespassing, theft, property damage, illegal camping and arson by persons
coming upon the Cemetery. Nothing in this application is to be construed as a limitation on the
Cemetery’s ability or right to protect against such activities including locking of gates, limitation of hours
open, installation of security cameras, etc.
d. The Existing Conditional Use Permit (CU 95-2)
In or around the early 1990’s the City informed the Cemetery that it would need to obtain a conditional
use permit under the City’s code. Thereafter, the Applicant applied for and received approval for a
conditional use permit (CU 95-2). The Cemetery was developed and operated in accordance with that
permit and all conditions of approval have been satisfied. This application will replace the existing CU 952. Should this application be approved by the City and accepted by the Applicant, CU 95-2 will no longer
have any force or effect and will no longer govern any operations, use or development of the Original
Property including that portion of the Original Property which is not included within the footprint of the new
CUP application.
e. Typical Cemetery Operations and Use
The operations and use of the Cemetery are generally described hereafter. All of the uses below have
previously been authorized for the property. No new uses are being proposed as part of this CUP
application. The descriptions below are not intended as a limitation or condition of use or operation of the
Cemetery, or to limit the types of cemetery services provided, but rather are given to assist the City in
determining compliance with the relevant approval criteria. Cemetery use and operations generally
include but are not limited to:
•
General landscaping and maintenance. The Cemetery conducts year-round landscaping
and maintenance operations which may include the use of personal and heavy equipment such
as tractors, backhoes, dump trucks, mowers, leaf blowers, edgers, trenchers, weed eaters,
mulchers, chain saws, snow plows, welders and other similar equipment. Landscaping includes
mowing, thinning, pruning, removal and replacement of vegetation (including trees) as necessary
or deemed prudent including vegetation that is damaged, diseased, noxious, dying, vandalized,
dangerous or a fire hazard. Maintenance includes repairs to private drives, irrigation and
drainage systems, gates, fencing, lighting, buildings, etc. Landscaping and maintenance are
funded through a statutorily created and regulated cemetery care endowment fund as, and to the
extent, funds are available. Nothing herein is intended to guarantee or require a particular level
or threshold of services or care. The Cemetery may engage between 1 and 3 groundskeepers
during the course of the year. These workers typically perform part time or seasonal work. For
example, additional workers may be required during the spring while vegetation is growing (3
workers) with fewer workers in the fall when vegetation is dormant (1 worker). Clean up after
storms may require a temporary increase in staffing.
•
General cemetery and funeral services. The Cemetery is a full-service cemetery and in
doing so, provides the full array of services and products offered to the general public (both
religious and secular) including without limitation funerals, burials and cremations. Burials may
include graveside services attended by the family and public. Military veterans may receive
Rest Haven Memorial Park CUP (CU 18-003)
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military honors including rifle salute or the playing of taps. First responder funerals may involve
the playing of bag pipes and drums. Temporary outdoor seating and shelter may be utilized as
part of the burial and graveside services. Graves are dug (i.e. opened) and filled (i.e. closed) with
the assistance of heavy machinery. Burials typically last 1 to 2 hours. Burials and funerals may
include processions involving a motorcade to escort the deceased and mourners to or from an
offsite location such as a church. The Cemetery contains sufficient parking to accommodate all
guests and visitors. The Cemetery engages one full time employee who is the licensed funeral
director responsible for the day to day operations of the Cemetery. In the past, he was at times
assisted by an office assistant who helped coordinate services and sales for families. Typically,
the maintenance crew will assist with funeral activities to include opening and closing the graves.
•
Typical Hours of Operation. Normal hours of operation is every day from 9 am to 5 pm.
On occasion, operations or use occur outside of those hours as exigencies demand. For
example, holidays (e.g. Memorial Day), weather, equipment failures/breakdowns, religious
practices or unforeseen exigencies may require performing services or burials or operating before
or beyond normally scheduled hours or on weekends or holidays. The grounds are typically open
to the public during normal hours of operations. Family and friends will visit the graves of the
deceased to pay their respect. Neighbors enjoy walking the grounds for recreation. The
Cemetery has adopted rules and regulations visitors are required to adhere to.
•
Special Events. Memorial Day is the largest single day event at the Cemetery.
Preparations may include additional landscaping activities in advance and decorating the lawns
with flags and flowers. Preparation may commence up to a week in advance and take several
days following Memorial Day to clean up. Several hundred people may attend throughout the
day. Activities may include memorial services in the chapel or grounds or other similar events.
The large size of the Cemetery precludes onsite activities from impacting the surrounding areas.
•
Caretaker Residence. There is currently under construction an onsite residence for a
cemetery caretaker that is located at the northwestern corner of the property adjacent to the
maintenance shop and crematorium and faces 39th. This is a standard single-family dwelling of
quality construction and contemporary design that matches the other homes in the area. This
residence was previously authorized and construction is nearing completion.
•
Maintenance Shop/Storage Area. There is a maintenance shop and storage area colocated with the crematorium and body preparation facility (e.g. embalming) which are located in
the northwest corner of the property away from all adjacent and abutting residences save one on
Densmore and two on 39th which are adequately screened both by vegetation on-site and on the
neighbors’ properties. These facilities are needed to work on equipment used to care for the
large, manicured grounds as well as equipment used for the interment of deceased. The area is
not visible to residencies outside the Cemetery and is fenced to ward against theft and vandalism.
•
Crematorium/Body Preparation. There is a crematorium and body preparation facility
that is co-located with the maintenance shop and storage area. This use was previously
authorized by prior land use decisions. All operations are carried out in accordance with
applicable law. Crematoriums are an essential cemetery service as more and more people chose
to be cremated over traditional burial.
•
Soil Reclamation. This facility is located towards the southwest corner of the new
Cemetery footprint and is currently under construction. When finished it will consist of a cement
floor with surrounding cement walls and will be used to process excess soil removed during the
burial process. The facility is screened from the adjacent residential dwellings to the west by
existing natural vegetation which will generally remain as part of the Cemetery.
•
Columbarium/Mausoleum. This facility comprises part of the large building located at the
center of the Cemetery property and is generally not visible to any of the adjacent or abutting
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residence except the residences located at the corner of 40th and Densmore. (See Exhibit B)
The facility is primarily used to hold the remains of deceased persons in above ground vaults or
niches. Friends and family will occasionally visit on an irregular basis. On any given day, there
may be only a few people visiting.
Many days, there are no visitors.
Additional
mausoleum/columbarium and associated parking are proposed to be located to the immediate
east of the existing main building and was previously authorized by the City. (See Sheet CUP-1
and CUP-2) This development generally sits below grade of the existing main building and will be
screened from adjacent and abutting residences by both the main building itself, the existing
topography and proposed location in the center of the Cemetery.
•
Administrative Offices. These offices are located in the large building at the center of the
Cemetery and serve as the administrative offices for the Cemetery. Cemetery staff meet with
families to coordinate and consummate purchase of goods and services. Typically, staff may
meet with one to two families on any given day.
•
Chapel. There is a small non-denominational chapel in the large building at the center of
the Cemetery. The chapel can accommodate up to 75 persons if needed. Family may choose to
use (or not use) the chapel as part of the funeral or burial services.
•
Water Reservoir/Storage. The identified reservoir was previously authorized and its use
is being continued in this application. The reservoir will collect and potentially act to treat
stormwater runoff generated by improvements on the Cemetery (and potentially off the Cemetery)
storing water for irrigation during drier summer months. Public expectations are that cemetery
lawns remain green year-round. Having adequately watered landscaping will also help reduce
the possibility of fire and disease among mature vegetation onsite. Onsite vegetation continues
to die off as a result of inadequate water. The large size of the Cemetery precludes utilizing for
irrigation water that has been treated for residential household purposes. Average summertime
bills using City water for irrigation can exceed $40,000 per month. It is simply not economically
viable to water except with collected storm water runoff. The reservoir is a critical component of
maintaining the Cemetery going forward.
•
Internal Driveway network. The Cemetery is served by an internal driveway network that
meanders through the Cemetery following the contours of the topography. The network is
designed to allow the hearse to park relatively close to the gravesite allowing the pallbearers to
carry the casket a short distance. Similarly, the network is designed to accommodate vehicles of
mourners near the grave site facilitating access by the elderly and those with mobility issues. The
driveway network and onsite parking areas provide more than ample room to accommodate
guests without the need for any off-site parking. The driveway network takes access at two
locations on Willamette Street and two locations on Densmore. All driveway networks were
previously platted and developed with the exception of the driveway network encompassing the
Oak Area plat (Exhibit A) which has yet to be fully developed although platted.
f.

No Offsite Impacts.

The Cemetery has been designed to eliminate impacts to surrounding areas including possible glare,
noise or odor. The Cemetery itself is large at over 35 acres. As a result, activities within the Cemetery
have virtually no effect on the surrounding area. For example, the main building is located at the center
of the property which is nearly 600 ft from the closest residence. Consequently, despite having 70
residences that abut or sit adjacent to the Original Cemetery, only a handful of residences have a view of
the building and even then, it is an obstructed view of a portion of the building. Moreover, the main
building has limited windows; the effect of which is that there is no glare emanating from the Cemetery.
The Maintenance Shop and Crematorium do not have windows that face any residences. Noise
generated by landscaping activities is typically contained within the property itself given its large size.
Additionally, the topography of the property naturally reflects any noise generated onsite to the east and
above and away from any adjacent houses. The crematorium operates in accordance with all applicable
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laws and burns at an extremely high temperature eliminating any odor. The crematorium has operated in
its current location for decades without complaint.
g. Excised Property.
The proposed CUP will effectively excise approximately 39 acres of property from the footprint of the
existing CU 95-2. This property may be developed in the future as cemetery 2, or any allowed use.
Future development may require obtaining appropriate land use approvals and development permits and
the removal of the current cemetery dedication. To the extent that property is not included within the
footprint of this CUP application, it is not subject to the new CUP and is not subject to compliance with
any approval criteria for this application. The potential future use of the excised property is not a
consideration for determining compliance with the applicable approval criteria in this application and is
mentioned here only to clarify that upon approval and acceptance of this CUP application said excised
property will be unencumbered by this CUP or prior cemetery CUP approval.
h. Interaction with Off-Site or Excised Property.
Nothing herein is intended to or does prohibit, prevent, restrict or condition the proposed CUP from
interacting with development that is off-site or located on the excised property or from sharing facilities.
For example, storm water may be collected and pumped from the excised property to the reservoir on the
new CUP. Similarly, the excised property and new Cemetery CUP may both take access from the street
located at 40th and Densmore. No easements are being proposed as part of this CUP application.
Applicant reserves its right to grant such easements as may be needed or desirable.
i.

Comparison of Existing CUP with Proposed CUP.

As mentioned, the principle change from the existing CUP and authorized uses is to substantially shrink
the geographic footprint of the Cemetery. The effect of doing so is to reduce the area currently approved
for cemetery uses moving those uses away from adjacent and abutting off-site residential properties.
Current Footprint

New Footprint

Change

74.02

35.08

52% Reduction

Adjacent Residences

42

20

52% Reduction

Abutting Residences

28

0

100% Reduction

Acres

No change in use is being proposed for the excised property at this time and it continues to be held
exclusively for cemetery use as may be needed until such time as a different use may be identified and
developed.
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III.

Current Proposal

This CUP application is submitted as a new conditional use permit application to be processed under
Type III procedural requirements as set forth by EC 9.8107 under the General Conditional Use Permit
requirements pursuant to EC 9.8090. No adjustments are sought as part of this application. According to
information provided by Staff, the Cemetery is included on the Goal 5 scenic sites inventory. The CUP
application will shrink the footprint of the currently permitted cemetery uses for Rest-Haven Memorial Park
to the present operational footprint of the Cemetery on the northern portion of the Original Property, as
shown on the attached site plans. The attached site plans substantially conform to those provided at the
neighborhood meeting. This CUP when approved and accepted will replace the existing CU 95-2. The
portion of the Original Property that is not within the proposed footprint of the new Cemetery CUP will not
be subject to the new approved CUP and will no longer be subject to CU 95-2. This new CUP requests
authorization for all previously authorized cemetery uses. This CUP application does not propose any
new uses for the Cemetery or any intensification of the authorized uses. Those previously authorized
uses which are being requested as part of this new CUP application include:
•
•
•
•
•
•
•
•
•
•
•

Provision of general cemetery uses and services provided by full service cemeteries including
funerals, burials, cremations, niches, etc.;
An administrative office, chapel(s) and mausoleum(s)/columbarium(s), with associated parking
(includes future development shown on Sheet CUP-1);
A caretaker's residence;
A maintenance shop and storage area with associated parking;
A crematorium and body preparation facility with associated parking;
A soil reclamation facility;
Construction of a water reservoir/pond/storage and associated facilities;
Additional platting of cemetery plots as needed;
Interior driveway network and exterior entrances/exists (includes future development shown on
Sheet CUP-1);
Existing fencing and gates; and
Continued improvements to the landscaping, lawn, irrigation and drainage of the Cemetery
grounds.

Uses may be continued, maintained, repaired, replaced or discontinued as determined by the Cemetery.
These uses are generally depicted on the accompanying site plans. Also shown on the site plans is the
boarder of the reduced footprint of the new CUP.
Development of a cemetery is unlike the development of most other uses or businesses. Whereas most
uses will seek to fully develop a site in as soon a time-frame as possible following land use approval,
cemetery uses differ in that a cemetery may develop and expand over a period of decades after approval
and then provide those services in perpetuity. Consequently, the notion of fully or substantially
developing a conditional use approval within a period of 18 months after the approval is incongruous with
a cemetery the size and age of Rest-Haven. Cemeteries develop not over months or years but over
decades for use in perpetuity. Until such time as they develop, it is typical for the cemetery to remain in a
natural state. The CUP must not limit the Cemetery to appropriately grow and develop as needed nor to
accumulate funds over time to be spent on capital improvement projects. Unlike other business, a
cemetery has no practical means of expanding its operations and thereby generating additional revenue
to spend on operations or capital improvements. A cemetery generally gets its business when and as
nature provides it. As a result, it may take years or decades to accumulate sufficient funds to make
capital improvements or expenditures. Likewise, the improvements may not be needed (if at all) for
years, decades or possibly centuries to come. Making improvements that are not currently needed (and
may not be needed for decades) will unnecessarily drain the Cemetery’s resources expending money on
assets that will forever require care, maintenance and upkeep. Accordingly, the Cemetery must be
allowed to develop improvements if, and when, it needs them and as funds are available. It cannot be
constrained by an artificial and arbitrary timeline.
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This proposal, consistent with EC 9.7340(2), requests that the hearings official decision provide that the
Cemetery CUP approval is not subject to the normal 18-month expiration period for Conditional Use
Permits for the reasons explained above. The approval should provide that the CUP shall remain in
effect while the property is in cemetery use or until the CUP is amended or replaced. This will allow
physical development related to cemetery uses to occur in a responsible, sequential manner instead of
being rushed into place due to the artificial requirements of the CUP. Over the long term, this will help
preserve natural areas from physical development and ensure the financial viability of the Cemetery until
such time as those areas or facilities are needed and can be funded.

IV.

Approval Criteria and Applicant's Supporting Evidence

The Conditional Use Permit Approval are found in EC 9.8090 and are provided below in bold italics. All
responses follow the approval criteria in plain text.
Although not approval criteria, the applicant has included the list of the General Site Plan Requirements
from the application form so that this narrative can specifically address each requirement by either
directing the decision maker to a drawing or responding in writing.
Also, in the pre-application meeting with Staff, a question arose whether the proposal is subject to the
PUD requirements, either through the adopted South Hills Study Refinement Plan or through EC 9.8305,
which requires the PUD process be used according to adopted refinement plans. The Hearings Official in
the original 1995 CUP decision for the property (CU 95-2, at page 11), concluded that, by its own terms,
the South Hills Study does not impose the planned unit development procedures to a conditional use
application to allow cemetery uses on the subject property. That interpretation continues to remain valid.
Subsequent to the preapplication meeting, Staff confirmed this to be the case in an email to Applicant
dated February 22, 2018. Accordingly, the applicant does not address the PUD provisions of the Eugene
Code in this application.
9.8090 Conditional Use Permit Approval Criteria - General. A conditional use permit shall be
granted only if the proposal conforms to all of the following criteria:
(1) The proposal is consistent with applicable provisions of the Metro Plan and applicable
refinement plans.
Nothing about this proposal changes the overall general characteristics of the open-lawn cemetery
uses from those discussed and previously approved as consistent with the Metro Plan and which
have existed on the property for nearly 100 years. The only significant difference here is that the
current proposal is substantially smaller in size (approximately 50% smaller).
The proposal is consistent with the underlying plan designation. The Metro Plan recognizes that its
residential need calculations are expressed in gross acre density ranges that account for the need to
include auxiliary uses that serve residential development but are not directly shown on the Metro Plan
Diagram. II-G-3. These auxiliary uses include open lawn cemeteries, such as Rest-Haven. The
Eugene Code Table 9.2740 Residential Zone table of uses indicates that, “Cemetery, includes
crematoria, columbaria, and mausoleums” is permitted in the R-1 zone as a conditional use. The
cemetery use in tan-colored areas of the Metro Plan Diagram, planned and zoned for low-density
residential uses, is consistent with the Metro Plan’s recognition that Low Density Residential plan
designations will include auxiliary uses that serve residential development.
Moreover, the Metro Plan recognizes the role privately owned cemeteries play in providing important
visual open space for the community. Metro Plan p. II-G-9; see also, III-C-1 (“Open space can also
be a . . . cemetery[.]”
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The Metro Plan provides the following Goal:
“Maintain a variety of open spaces within and on the fringe of the developing
area.” Metro Plan III-C-2.
This proposal will further this Metro Plan Goal by maintaining the existing Cemetery as visual open
space for the neighborhood.
The proposal is consistent with this policy.
The Metro Plan provides the following Policies:
“A.1 Encourage the consolidation of residentially zoned parcels to facilitate
more options for development and redevelopment of such parcels.” III-A-5.
By reducing the size of the Cemetery to its developed operational footprint, this proposed CUP will
have the corresponding effect of consolidating nearly 50 acres of residentially planned and zoned
land for possible development, in only a few larger-sized lots. This will facilitate a broad range of
development options consistent with their underlying plan and zone designations and the Eugene
Code, as encouraged by this policy.
The proposal is consistent with this policy.
“A.2 Residentially designated land within the UGB should be zoned consistent
with the Metro Plan and applicable plans and policies; however, existing
agricultural zoning may be continued within the area between the city limits
and the UGB until rezoned for urban uses.” III-A-5.
The plan designation and zoning for the subject property were made consistent with the approval of
Ordinance No. 20558. 3
The proposal is consistent with this policy.
“A.4 Use annexation, provision of adequate public facilities and services,
rezoning, redevelopment, and infill to meet the 20-year projected housing
demand.” III-A-5.
With respect to the developed Cemetery to be including the new CUP this policy has no applicability.
The developed Cemetery is the final resting place for over 30,000 souls. Those remains will never be
relocated and consequently, the property cannot be used for any other purpose. However, by
reducing the size of the Cemetery footprint to its developed operational footprint, the proposed CUP
will have the corresponding effect of consolidating nearly 50 acres of residentially planned and zoned
land but undeveloped property, into only a few larger-sized lots. This will facilitate a broad range of
options for development of those parcels consistent with their underlying plan and zone designations
and the Eugene Code including redevelopment and infill as encouraged by this policy.
The proposal is consistent with this policy.

3 The Original Property had an inconsistent plan designation (Parks and Open Space) and zoning (split
zoned Park, Recreation & Open Space and part Low Density Residential). Pursuant to an approved plan
amendment zone change, the property is now planned and zoned in its entirety for Low Density
Residential use.
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“A.12 Coordinate higher residential development with provision of adequate
infrastructure and services, open space, and other urban amenities.” III-A-7.
Approval of this proposal will retain a visual open space amenity in coordination with the City’s efforts
to meet its residential land needs in the surrounding area consistent with this policy. The Metro Plan
recognizes the visual open space role played by open lawn cemeteries.
The proposal is consistent with this policy.
“C.21 When planning for and regulating development, local governments shall
consider the need for protection of open spaces, including those characterized
by significant vegetation and wildlife. Means of protecting open space include
but are not limited to outright acquisition, conservation easements, planned
unit development ordinances, streamside protection ordinances, open space
tax deferrals, donations to the public, and performance zoning.” III-C-12.
This proposal will help protect the visual open space that the developed Cemetery provides the
community in a manner consistent with this policy. The broad “not limited to” policy does not exclude
as an appropriate implementation mechanism the approval of a private cemetery as a means to
provide and protect visual open space.
The proposal is consistent with this policy.
"E.2 Natural vegetation, natural water features, and drainage ways shall be protected and
retained to the maximum extent practicable, considering the economic, social,
environmental, and energy consequences in the design and construction of urban
developments. Landscaping shall be utilized to enhance distinctive natural features."
Metro Plan, III-E-3.
The footprint of the proposed CUP does not contain any water features, drainages or natural
features. 4 The City’s Goal 5 Plan shows two (2) upland wildlife habitat sites on the Original Property
(E37 D and E37 E-3) and one (1) riparian corridor site (E86 H). None of these resources are located
within the footprint of the new CUP. E37 E-3 is located in the southwest corner of the Original
Property and is over 1,000 ft from the new CUP footprint. Similarly, E86 H is located in the southeast
corner of the Original Property and is over 300 ft from the new CUP footprint. Finally, E 37 D does
not impact the footprint of the new CUP. E 37 D purports to identify the upland wildlife habitat for a
drainage the runs across a portion of the Original Property moving west to east. Staff acknowledged
that the relevant and applicable conservation area for E 37 D is not as generally depicted on the Goal
5 Water Resources Conservation Plan, Section IV, Map 8 but rather is to be determined based on the
methodology set out in EC 9.4920. EC 9.4920(1)(c) provides that the conservation setback for the
upland wildlife habitat is to be determined based on the category stream shown on the Goal 5 Water
Resources Plan. In this case, the plan identifies the stream applicable to E 37 D as a Category D
stream with a 20 foot setback. The setback is to be measured from either the top of high bank (EC
9.4920(1)(c)(1)) and where that cannot be located, from the ordinary high water line (EC
9.4920(1)(c)(1)). In the present case, to the extent such a drainage exists (if it exists at all), it lies at
the bottom of the depression show on the topographical map. The center line of that depression is
well over 40 ft away from the footprint of the new CUP. That distance is more than sufficient to
encompass both the 20 ft conservation whether measured from top of high bank or ordinary high
water line and the width of the drainage resources itself (to the extent it even exists).
The footprint of the proposed CUP contains a variety of vegetation. Throughout the open lawn
cemetery are individual trees and clusters of trees. The soil reclamation facility is surrounded by
The Applicant reserves it right to file a map correction application to more definitively identify the location
of the water resource.

4
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natural landscaping on the west to provide a visual barrier for neighbors. Natural trees and
vegetation provides screening of the crematorium/body preparation facility and maintenance/storage
to adjacent residences on Densmore and 39th. A small stand of trees exists to the southwest of the
main building and will continue to remain until such time as the area is develop with a water reservoir.
Generally, the trees on the property will remain undisturbed, subject to removal in accordance with
the proposed vegetation management plan or future development as approved herein. The proposed
natural vegetation to remain strikes a balance between the economic, social, environmental and
economic consequences of development and the preservation of natural vegetation. In those few
locations where trees may be impacted by proposed development (such as a needed future
expansion for columbarium and associated parking or water reservoir), the appropriate tree removal
permits will be obtained.
The proposal is consistent with this policy.
"E.4 Public and private facilities shall be designed and located in a manner that preserves
and enhances desirable features of local and neighborhood areas and promotes their
sense of identity." Metro Plan, p. III-E-3.
The proposal continues the cemetery uses that have existed at this location for nearly 100 years and
that have become a part of the identity of the area. Most of the public and private facilities to serve
the cemetery uses have already been installed. Any new utility facilities will be located underground
and will not be visible to the general public consistent with this policy.
The proposal is consistent with this policy.
South Hills Study, Purpose Statements and Recommendations, page 5 includes the following
recommendations, which have been codified as part of the Eugene Code:
"That adequate review of both on-site and off-site impact of any development
by a qualified engineering geologist occur under any of the following
conditions: [List follows.]" See also, EC 9.9630(3)(c).
Previous decisions by the City of Eugene with respect to the Original Property have concluded that
the South Hills Study Policies such as this one do not apply to the type of development an open-lawn
cemetery represents and did not require that this policy be addressed. 5 Additionally, staff’s e-mail
dated February 22, 2018 explained that, given the prior land use decision related to the cemetery
use, the retraction of the boundary of the existing cemetery use does not constitute development.
This policy is not applicable.

5

"The area is located within the boundaries of the South Hills Study. The southern portion
of the site rises to an elevation greater than 701 feet which would be of significance if this
proposal was one for a housing development. The Development Standards section of
the Purpose Statements and Recommendations of the South Hills Study requires
planned unit development procedures to address a number of purposes pertaining to
preservation of open space and vegetation and minimizing visual impact. Those
standards, however, are directed at “major developments” described as “development in
excess of minor partitions.” This standards section, also at page 6, indicates a limited
meaning of the terms “developments” in qualifying that term as “planned unit
development or subdivisions.” If the South Hills Study was applicable, a case could be
made that more vegetation should be preserved. There is no basis, however, for that
restriction to be applied to a cemetery use." CU 95-2, p. 11.
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"That developments be reviewed in terms of scale, bulk and height to ensure
that development blends with rather than dominates the natural characteristics
of the south hills area." See also, EC 9.9630(3)(e).
The proposed development includes no new structures proposed for development which have not
already been previously authorized. Importantly, none of the existing structures are sited in a manner
that allows them to be silhouetted against the sky to give the impression of dominating the area.
Instead, they are all sited in areas where they blend into and become part of the landscape. For
example, the main building which includes the office, columbarium and chapel are not visible to the
majority of the abutting residences and only partially visible to a small number of adjacent residences
because of their location within the center of the developed Cemetery. The proposed reservoir is
being pushed further towards the center of the property near the main building. This will further
ensure that this feature will blend with the environment. The proposed columbarium and
columbarium chapel (both previously approve) are consolidated with and located directly to the east
of the existing main building. The main building will act to screen these improvements from
residences to the west. The topography will further screen these improvements as the proposed
location is below grade of the existing main building and an intervening crest to the north acting to
screen these improvements from the residences to the north along 39th and east along Willamette.
This recommendation is satisfied.
"That all proposed road locations be reviewed to insure [sic] minimum grade
disturbance and minimum cut-and-fill activity, particularly in those areas most
visible due to slope, topographic or other conditions."
See also, EC
9.9630(3)(f).
No new roads are proposed with this application. Private driveways currently servicing the cemetery
uses are shown on the site plans and have been designed to follow the natural topography of the site
minimizing grade disturbance and cut-and-fill activity. The only driveway not yet developed is that
encompassing the cemetery plots located in the Oak Area plat. The terrain is this area is generally
flat and the proposed driveway follows the contours of the property minimizing the need for cut and
fill.
This recommendation is satisfied.
"That all developments shall be reviewed for potential linkage with or to the
ridgeline park system." See also, EC 9.9630(3)(h).
The subject property is not located in the immediate vicinity of the ridgeline park system and,
consequently, cannot provide direct access to that system. The proposal will facilitate, as it does
now, pedestrian and bicycle use of the driveways, which will provide as much linkage as is possible
from a site that is located some distance away from the ridgeline park system.
The other South Hills Study policies are not applicable because they either apply to types of
development (planned unit developments or subdivisions) not proposed here, or they have been
previously found by the City of Eugene in prior approval to be not applicable to the open-lawn
cemetery uses proposed here. The Applicant again notes that this proposal does not change that
core cemetery use.
This recommendation is satisfied. No other refinement plan or special study is applicable to this
proposal.
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(2) The location, size, design, and operating characteristics of the proposal are reasonably
compatible with and have minimal impact on the livability or appropriate development of
surrounding property, as they relate to the following factors:
(a) The proposed building(s) mass and scale are physically suitable for the type and density of
use being proposed.
The primary structure on the Cemetery is the main building complex located near the center of the
property that houses the Cemetery administrative office, chapel and columbarium. As discussed
previously, this building is not visible from adjacent or abutting residences with the exception of the
residence at the corner of Densmore and 40th to which is it partially visible. While large, the mass
and scale structure’s mass and scale are suitable for the type of use proposed, which is to
accommodate mourning family and friends (Chapel), interned souls (Columbarium/Mausoleum) and
administrative staff (Office). Moreover, the building (including the previously authorized but yet to be
constructed columbarium(s) and chapel) generally cannot be viewed from off-site locations and
therefore, does not have any additional off-site impacts.
This CUP proposal incorporates into its design the previously approved Caretaker's facility,
crematorium and maintenance shop in the northwest corner of the Cemetery. These structures are
part of the Cemetery's day to day operations program. Individually their size, scale and bulk are
similar to the surrounding houses. The developed landscaping around these structures is appropriate
for the surrounding neighborhood and screens these uses from the two adjacent residential
properties. These structures are located on a residential street that borders the Cemetery and were
designed and constructed to conform to the character, size and scale of adjacent residential
properties.
The proposal also includes the soil reclamation facility (under development) on the south west corner
of the new Cemetery footprint. That use will continue to be screened with natural vegetation as
required by its prior approval. It has minimal building mass, is appropriately scaled and includes
vegetative screening appropriate for the proposed use and the protection of near-by residential
properties.
The other uses and minor structures that are part of the Cemetery are those that have already been
approved in prior land use applications.
The proposal satisfies this approval criterion.
(b) The proposed structures, parking lots, outdoor use areas or other site improvements which
could cause substantial off-site impacts such as noise, glare and odors are oriented away from
nearby residential uses and/or are adequately mitigated through other design techniques, such as
screening and increased setbacks.
This standard is directed towards off-site impacts of the development, particularly those that may
have “substantial” affects on adjacent and nearby residential uses.
All proposed structures, parking lots and uses under this application were previously approved
through prior land use applications and were already found to be compatible with adjacent residential
uses. Those approved uses, including – the main structure, the crematorium, the maintenance shop,
the caretaker’s residence, all existing parking areas and the soil reclamation area – incorporate
mitigation measures and have operated successfully without off-site impacts (let alone substantial
impacts such as noise, glare and odors) to nearby residential uses for many, many years. See
Section II(f) herein above for additional details. This application proposes no changes to those uses,
consequently they should continue to remain compatible with nearby residential uses without
substantial offsite impacts. Nonetheless, the applicant is proposing to retain existing trees and
natural vegetation around the maintenance shop/crematorium/storage area and to the west of the soil
Rest Haven Memorial Park CUP (CU 18-003)
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reclamation area to act as a visual screen to adjacent residences. The continuing uses need not be
further addressed.
The proposal satisfies this approval criterion.
(c) If the proposal involves a residential use, the project is designed, sited and/or adequately
buffered to minimize off-site impacts which could adversely affect the future residents of the
subject property.
The sole residential use (i.e. caretaker residence) that will occur on the property was previously
approved under prior land use decisions and will continue as part of this proposal to serve the
cemetery use of the property. This standard looks to ensure that “future residents of the project” (i.e.
those living in the caretaker residence) are effectively protected from “off-site impacts” (i.e. the
surrounding neighborhood). The surrounding area is zoned R-1, low density housing which is
inherently compatible with the proposed residential use of the caretaker residence. The residential
site was designed (primarily facing the interior of the Cemetery), sited (northwest corner of Cemetery)
and buffered (vegetative screen along 30th) to minimize off-site impacts from the surrounding
residential area. The caretaker residence is near completion and is a fully vested use.
The proposal satisfies this approval criterion.
(3) The location, design, and related features of the proposal provides a convenient and functional
living, working, shopping or civic environment, and is as attractive as the nature of the use and its
location and setting warrant.
The Cemetery is not intended or designed to be a site for community members at large reside on,
work at or shop in as is contemplated by this criterion (e.g. think Crescent Village). Although, with
respect to the community at large, this criterion would involve the civic environment of the site as a
cemetery and the on-site impacts of that proposed use. The design (i.e. open lawns with flat
markers, highlighted by selected trees/vegetation) and related features (e.g. chapel, administrative
office, crematorium, maintenance shop/storage area, reservoir, soil reclamation and columbarium) for
the site as a memorial park will provide a convenient and functional environment for its intended use
as a full-service cemetery as it has done under prior land use approval and for the past nearly 100
years and for the next 100 years. The site will be as attractive as its use and setting warrant by
maintaining the general open lawn cemetery use and appearance combined with designated areas of
vegetation. The administrative office allows the public to plan and make onsite purchase of services
and products with the ability to walk to grounds and choose an eternal resting place meeting their
needs. Similarly, the co-location of the maintenance shop, storage area, crematorium and soil
reclamation all on site provide for a convenient and functional work environment eliminating off-site
trips to and from remote work locations or facilities. Finally, the on-site caretaker residence allows
Cemetery personnel to both ensure the round the clock supervision and security of the Cemetery
while attending to off hour needs such as body removal.
The proposal satisfies this approval criterion.
(4) The proposal demonstrates adequate and safe circulation exists for the following:
(a) Vehicular access to and from the proposed site, and on-site circulation and emergency
response.
The existing internal private driveway network within the Cemetery provides safe and adequate
access to and within the property for Cemetery guests, emergency response vehicles and
employees. There are two paved entrances along Willamette Street (with the main entrance south of
39th being the primary entrance) and two paved entrances along Densmore, which together and
individually provide sufficient emergency access. The entrances and private drive were built
Rest Haven Memorial Park CUP (CU 18-003)
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consistent with prior land use approvals and City of Eugene standards and provide adequate and
safe access to and from the site. Because the proposal is to shrink the cemetery uses to the existing
operational footprint, activity at the Cemetery will not substantially increase and the existing
circulation facilities should remain adequate and safe throughout the life of the Cemetery, needing no
more than routine maintenance. The on-site circulation that most likely will be improved in the future
is the drive that accesses the soil reclamation area and the access onto W. 40th Avenue. Additionally,
the internal driveway network may be extended as shown on the site plan for the Oak Area should
additional cemetery plots be opened up in the future. This driveway was part of the recorded Oak
Area plat in 1958. That driveway extension would match the already existing driveways. However,
even without any additional improvements, the existing internal driveway network is adequate for
cemetery and emergency response needs.
There is adequate and safe circulation on the subject property, therefore the proposal satisfies this
approval criterion.
(b) Pedestrian, bicycle and transit circulation, including related facilities, as needed among
buildings and related uses on the development site, as well as to adjacent and nearby residential
areas, transit stops, neighborhood activity centers, office parks, and industrial parks, provided the
city makes findings to demonstrate consistency with constitutional requirements. “Nearby”
means uses within 1/4 mile that can reasonably be expected to be used by pedestrians, and uses
within 2 miles that can reasonably be expected to be used by bicyclists.
The existing internal private drive and walkways will continue to provide pedestrian, bicycle and
transit circulation throughout the site and to Willamette Street and Densmore. The primary purpose
of these facilities is to provide a network of drives from which visitors can access the adjacent
cemetery plots. Most persons coming to visit the deceased are travelling from some distance away
and chose to drive to the Cemetery, park and walk the grounds. Driveways must be located near
grave sites to facilitate the ability to carry caskets allowing the pallbearers to carry the casket a short
distance (esp. during inclement weather).
Similarly, the driveway network is designed to
accommodate vehicles of mourners near the grave site facilitating access by the elderly and those
with mobility issues. Secondarily, the driveway network connects to the soil reclamation area and
maintenance shop/crematorium to the create Cemetery grounds allowing workers to efficiency travel
the grounds, during all seasons, with heavy machinery without having to cross interred remains or
destroy manicured lawns especially in the winter months. Some neighbors chose to walk or bike the
grounds for recreation. Their use, however, is permissive and is not “needed” as part of the
development and therefore is not a consideration under this criterion. Visitors to the Cemetery can
also access the near-by transit stops along the east side of Willamette Street 6, as well as
neighborhood commercial and service facilities within 2 miles to the east.
The proposal satisfies this approval criterion.
(5) The proposal is designed and sited to minimize impacts to the natural environment by
addressing the following:
(a) Protection of Natural Features.
1. For areas not included on the city’s acknowledged Goal 5 inventory, the preservation of
significant natural features to the greatest degree attainable or feasible, including:
a. Significant on-site vegetation, including rare plants (those that are proposed for listing
or are listed under state or federal law), and native plant communities.
The transit stop can be reached by crossing Willamette at main entrance to the Cemetery and
proceeding down the sidewalk along the east side of Willamette approximately ¼ mile to the south to the
nearest LTD stop. This stop sits across from the second access gate into the Cemetery; however, that
gate is typically locked.

6
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b. All documented habitat for all rare animal species (those that are proposed for listing or
are listed under state or federal law).
c. Prominent topographic features, such as ridgelines and rock outcrops.
d. Wetlands, intermittent and perennial stream corridors and riparian areas.
e. Natural resource areas designated in the Metro Plan diagram as “Natural Resource” and
areas identified in any city-adopted natural resource inventory.
According to information provided by Staff, the Cemetery is subject to Goal 5 scenic cite
requirements. 7 There are no Goal 5 water resources within the proposed footprint of the Cemetery.
This approval criterion is not applicable.
2. For areas included on the city’s acknowledged Goal 5 inventory, the preservation of
natural features shall be consistent with the acknowledged level of preservation provided
for the area.
The footprint of the proposed CUP does not contain any Goal 5 water resource. Staff has
acknowledged that the developed Cemetery is listed on the City’s Goal 5 inventory as a “scenic site.”
However, although the developed portion of the Cemetery has been included in the scenic inventory,
no level of preservation has been identified outside of that provided for within the requirements of the
CUP provisions which have already been addressed herein. Because the application will preserve
and enhance the developed Cemetery, the resource is preserved as a scenic site.
The proposal satisfies this approval criterion.
(b) Tree Preservation. The proposed project shall be designed and sited to preserve significant
trees to the greatest degree attainable or feasible, with trees having the following characteristics
given the highest priority for preservation:
1. Healthy trees that have a reasonable chance of survival considering the base zone or special
area zone designation and other applicable approval criteria
2. Trees located within vegetated corridors and stands rather than individual isolated trees
subject to windthrow.
3. Trees that fulfill a screening function, provide relief from glare, or shade expansive areas of
pavement.
4. Trees that provide a buffer between potentially incompatible land uses.
5. Trees located along the perimeter of the lot(s) and within building setback areas.
6. Trees and stands of trees located along ridgelines and within view corridors.
7. Trees with significant habitat value
8. Trees adjacent to public parks, open space and streets.
9. Trees along water features.
10. Heritage trees.
This application proposes little to no additional tree impact on the property. The Cemetery has been
designed as a “memorial park” as opposed as a traditional cemetery. A memorial park incorporates
natural features as part of the design leaving selected trees throughout the landscaped lawn in a
natural array to give the appearance of a naturally occurring landscape as opposed to a manmade
development. In that regard, selected trees have been planted or allowed to grow to maturity. Those
trees will remain unless and until their removal is otherwise advisable in accordance with the
proposed vegetation management plan below or in order to accommodate the development approved

Applicant understands the scenic designation as a “cemetery” to apply to the developed Cemetery
portion only and not to any undeveloped property. For reasons unknown to applicant, the adjacent
Sunset Hill cemetery was not required to address any standards triggered by its inclusion as a “scenic
site” on the City’s inventory.

7
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herein. As a result, the Cemetery has been designed to preserve significant trees to the greatest
degree attainable.
The primary activity concerning trees will be for routine maintenance, the removal of damaged or
dead trees, and the removal of fire or other safety hazards. Depending on the ultimately size,
location and type of reservoir some trees may need to be removed to accommodate this use.
However, those trees shall remain until such time as the reservoir is to be constructed unless their
removal is otherwise necessitated for proper vegetation management (e.g. diseased, dangerous, fire
hazard, etc.). Depending on the reservoirs exact size, location, type and construction, there may be
some trees that will remain. Those trees to remain will be identified and fenced off during
construction. In the event any trees which were to remain post construction should die as a result of
construction, they will be replaced in accordance with the vegetation management plan below. The
remainder of the existing Cemetery is largely developed and should not require significant tree
removal in the future.

Proposed Vegetation Management Plan:
Other than trees whose removal is to accommodate approved development (e.g. new cemetery plots,
water reservoir/storage, small mausoleum/columbarium, parking, driveway network) for which the
following provisions are not applicable, the following vegetation management plan is proposed for
trees within the footprint of new Cemetery CUP:
1.

Trees may be removed for any of the following reasons:
a.
Dead
b.
Diseased
c.
Damaged
d.
Vandalized
e.
Fire Hazard
f.
Noxious /Invasive
g.
Hazardous
h.
Causing damage to property (e.g. foundations, driveways, utilities,
irrigation, etc.)
i.
Encroaching interment spaces
j.
Overcrowding (as determined by qualified arborist)

2.

Removed trees will be replaced as follows:
a.

Cemetery Lawns/Developed Areas: On a one to one basis for trees
within the manicured lawns, developed area or areas platted for plots.
Provided, however, that tree replacement hereunder may be constrained
or prevented altogether by the presence of platted cemetery plots,
interred remains and other infrastructure (e.g. driveways, drainage).

b.

Soil Reclamation Facility/Crematorium and Maintenance Building: On a
two to one basis for trees serving a screening function from adjacent
residences
for
the
soil
reclamation
facility
or
the
crematorium/maintenance shop area.

c.

Water Reservoir/Storage Area: On a two to one basis for trees not
intended to be removed in connection with the water reservoir/storage
construction but which nevertheless die as a result thereof.
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d.

General Requirements: Trees removed for overcrowding, damage to
property or encroachment of interment spaces are not required to be
replaced. Replacement trees shall be at least 5 feet tall with a 2” caliper.
Applicant to choose the type of trees for replacement. Except as
expressly provided in this Section 2(a) through 2(d), no other trees which
are removed need be replaced.

(c) Restoration or Replacement.
1. For areas not included on the city’s acknowledged Goal 5 inventory, the proposal mitigates, to
the greatest degree attainable or feasible, the loss of significant natural features described in
criteria (a) and (b) above, through the restoration or replacement of natural features such as:
a. Planting of replacement trees within common areas; or
b. Re-vegetation of slopes, ridgelines, and stream corridors; or
c. Restoration of fish and wildlife habitat, native plant habitat, wetland areas, and riparian
vegetation.
To the extent applicable, restoration or replacement shall be in compliance with the planting and
replacement standards of EC 6.320.
According to information provided by Staff, the Cemetery is subject to Goal 5 scenic site
requirements. There are no Goal 5 water resources within the proposed footprint of the Cemetery.
This approval criterion is not applicable.
2. For areas included on the city’s acknowledged Goal 5 inventory, any loss of natural features
shall be consistent with the acknowledged level of preservation provided for the resource.
The footprint of the proposed CUP does not contain any Goal 5 water resources but the developed
Cemetery has been identified on the City’s scenic site inventory. However, although the developed
portion of the Cemetery has been included in the scenic inventory, no level of preservation has been
identified outside of that provided for within the requirements of the CUP provisions which have
already been addressed herein. Because the application will preserve and enhance the Cemetery,
the resource is preserved as a scenic site.
(d) Street Trees. If the proposal includes removal of any street tree(s), removal of those street
tree(s) has been approved, or approved with conditions according to the process at EC 6.305 of
this code.
This proposal does not involve the removal of any street trees. If, as a consequence of implementing
the proposal, it appears that a street tree or trees will need to be removed, removal will be done in a
manner consistent with the standards set forth in the Eugene Code.
(6) The proposal provides adequate public facilities and services including, but not limited to
utilities, streets, and other infrastructure.
The existing cemetery uses are provided with a full range of adequate public facilities and services
sufficient to serve the current operational area of the Cemetery that is the subject of the proposal.
There are no new structures that would place an increased demand on the electrical, water, sanitary
or storm sewer, or emergency circulation facilities and services that currently exist. The creation of
new burial plots will not place a greater demand on these services. Because the existing public
facilities and services are adequate and the proposal imposes no greater burden on those facilities
and services, the proposal is consistent with this criterion.
(7) The proposal does not create any significant risk to public health and safety, including but not
limited to soil erosion and flood hazard, or an impediment to emergency response.
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Because the proposal consists primarily of reducing the footprint of the current approved Cemetery to
the operational footprint of the existing active cemetery use, and the main structures and facilities
proposed have already been approved and largely constructed, there will be relatively minimal future
construction activity under the new, smaller sized cemetery requested by this application. Any future
construction or ground disturbing activity will require a permit from the city, which will contain erosion
control requirements, or will follow proper cemetery practices, which minimize potential soil erosion
impacts from activities such as interments. The proposal does not create any significant risk to public
health or safety.
The proposal is consistent with this criterion.
(8) The proposal complies with all applicable standards, including but not limited to:
(a) EC 9.2000 through 9.4170 regarding lot dimensions, solar standards, and density requirements
for the subject zone;
This proposal does not include any land division, lot dimension and solar lot standards are not
applicable. The buildings all comply with solar setback standards. The proposed density is .02
dwelling units per gross acre. There is no minimum density requirement in the R-1 zone.
EC Table 9.2750 provides the residential zone development standards. All of the developed
cemetery buildings and structures satisfy the 30-foot height limitation and all setback requirements for
the R-1 zone. The front yard setback for the caretaker residence and maintenance shop/crematorium
from 39th is 10ft. Those structures are set back approximately 50 ft and 30 ft respectively from 39th.
The side yard setback is 5ft for the maintenance shop/crematorium, which is setback from Densmore
approximately 30 ft at its southwestern corner. The main structure is setback over 500ft from 39th
which is the nearest street. Any future expansion of existing structures will comply with those
standards. The proposal also satisfies the maximum lot coverage requirements for the R-1 zone, with
well less than 50% of the site covered. The total footprint of the Cemetery comprises 1,528,084.8
square feet. The total footprint of all buildings (existing and proposed) comprises 32,680 square feet.
The total coverage is 2.1%
The driveway and parking area standards of EC 9.2751(15)(a) do not apply to this proposal generally
because it is not for residential uses and the parking area limitations apply only to parking that serve
residential uses. The residential component of the proposal (the caretaker residence) complies with
these requirements with a single driveway taking access of 39th with parking for not more than two
vehicles in accordance with Table 9.6410 which requires a minimum of 1 space.
The proposal complies with the general parking requirements found in Table 9.6410 which require
minimum parking of 1 space for each fulltime cemetery employee of which the Cemetery has one.
Similarly, under Table 9.6410 requires 1 parking space for every 28 square feet for a “church.” The
Chapel requires 18 spaces. There are 19 available parking spots servicing the Chapel. Additional
unmarked parking is available along the paved areas near the Chapel.
The existing accessory buildings on the Cemetery property meet the building size height/setback and
use limitations set forth under EC 9.2751(16)(a). No new accessory buildings are proposed.
Even at a reduced footprint, the proposed CUP greatly exceeds the EC Table 9.2760 requirements
for lot area and lot frontages.
By its express terms, the solar lot standards of EC 9.2790 apply only to the creation of lots within a
subdivision. This is not a subdivision proposal, nor are any lots created. Therefore, this standard
does not apply to the application. No new buildings are proposed with this application. The most
recently-built structure, the caretaker’s residence, was permitted and built consistent with the solar
setback standards of EC 9.2795.

Rest Haven Memorial Park CUP (CU 18-003)
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(b) EC 9.6500 through EC 9.6505 Public Improvement Standards;
This proposal seeks merely to shrink the footprint of the existing Rest-Haven conditional use permit
and proposes no major development that requires compliance with public improvement standards.
Future improvements to the Cemetery, such as potential improvements to the W 40th Avenue
entrance for emergency vehicle access, will be designed to meet the requirements provided under
the respective Eugene Code provisions for such improvements.
(c) EC 9.6735 Public Access Required;
The existing Cemetery has multiple access points, with the primary public access from Willamette
Street. The proposal complies with this standard.
(d) EC 9.6791 through 9.6797 regarding stormwater destination, pollution reduction, flow control
for headwaters area, oil control, source control, easements, and operation and maintenance; and
EC 9.6791 Stormwater Destination
EC 9.6792 Stormwater Pollution Reduction
EC 9.6793 Stormwater Flow Control
EC 9.6794 Stormwater Oil Control
EC 9.6795 Stormwater Source Controls
EC 9.6796 Dedication of Stormwater Easements
EC 9.6797 Stormwater Operation and Maintenance
No additional stormwater is being generated or proposed with this application beyond previously
approved development.
Nevertheless, stormwater for the proposed Oak Area driveway,
mausoleum(s)/columbarium(s), chapel and parking are addressed in the attached site plans, Sheets
CUP-1 & CUP-5. There is sufficient space and capacity on the 35 acre site to accommodate any
stormwater that may be generated as a result of future development.
(e) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and other Public Ways;
EC 9.6800 provides that the purpose for these code sections is to establish standards for the
dedication, design and location of public ways. EC 9.6805 provides that the city may, consistent with
constitutional requirements, require the dedication of streets, alleys and public ways for bicycles and
pedestrian use. No new public ways are proposed.
EC 9.6810 provides that block lengths for local streets shall not exceed 600 feet unless an exception
is granted. The existing vehicular driveways throughout the Cemetery are private drives and need
not conform to this block length standard.
EC 9.6835 governs public accessways. As noted above and shown on the site plans, an existing
public accessway to the Cemetery is located on Willamette Street.
None of the requisite conditions listed for reserve strips under EC 9.6840 exist, therefore no reserve
strips are warranted.
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No public or private streets are proposed, therefore the provisions of EC 9.6845 through EC 9. 6875
do not apply.
No transit facilities are proposed for the subject property. However, LTD bus stops are located along
Willamette Street, which runs along the east edge of the property.
(f) Where the proposal is to establish non-residential uses subject to residential density
requirements on development sites in the residential zone category, it shall achieve the minimum
and maximum density requirements in accordance with Table 9.2750 Residential Zone
Development Standards, unless specifically exempted elsewhere in this code or granted a
modification through an approved conditional use permit. For purposes of calculating “net
density,” the acreage of land considered shall include the entire development site and exclude
public property, such as public streets, parks, and other public facilities. In considering whether
to grant a modification to the density requirements, the hearings official shall evaluate the
following factors:
1. The availability of the development site for residential use on August 1, 2001. The term
“availability” in this section shall include consideration of whether the site was already
developed with non-residential uses or had other site constraints impacting its suitability for
residential use.
2. The necessity of the development site to be developed with residential uses to be able to
achieve the minimum residential density for the area designated on the Metro Plan Land Use
Diagram for either medium- or high-density residential use.
3. Adopted plan policies indicate the suitability and appropriateness of the site for non-residential
use.
An approved adjustment to a standard pursuant to the provisions beginning at EC 9.8015 of this
land use code constitutes compliance with the standard. Additional criteria may also be required
based on the applicability of other sections of this land use code.
This standard is not applicable because the proposal is not subject to residential density
requirements.
The proposal is consistent with this approval criterion.
(9) The proposal complies with the Traffic Impact Analysis Review provisions of EC 9.8650
through 9.8680 where applicable.
A traffic impact analysis review is not required for this proposal. EC 9.8670 Applicability sets forth 4
instances when a TIA review is required. None is triggered with this proposal.
Given that the proposal does not represent new development, it will not generate any more peak hour
vehicle trips than presently occurs with the cemetery use and therefore does not trigger condition (1)
of the standard, which requires a study if development will generate 100 or more vehicle trips during
any peak hour. There will be no increased traffic resulting from the development that could contribute
to traffic problems due to accidents, because the use remains the same, only the footprint of the
property is reduced. Therefore condition (2) is not triggered. The Applicant is unaware of any city
traffic engineering analysis that indicates approval of the proposal will cause the roadway system in
the vicinity to not meet adopted service levels; therefore condition (3) is not triggered. Last, the
property does not abut a street in the jurisdiction of Lane County, therefore condition (4) is not
triggered.
The proposal is consistent with this standard.
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/WR Water Resource Conservation Overlay Zone Standards
9.4910 /WR Water Resources Conservation Overlay Zone – Applicability. The /WR Water
Resources Conservation Overlay Zone applies to all property to which the /WR Water
Resources Conservation Overlay Zone has been applied through the city’s rezoning process
or through automatic rezoning upon annexation.
The city has applied the /WR overlay zone to the greater subject property.
9.4930 /WR Water Resource Conservation Overlay Zone – Permitted and Prohibited Uses and
Exceptions. Uses are permitted or prohibited within the /WR Resources Conservation Overlay
Zone based on whether they occur inside or outside the /WR Conservation Area as defined in
EC 9.4920, as follows:
(1) Uses Permitted Outside the /WR Conservation Area. The uses permitted on portions of
the properties located outside of the /WR conservation area are the same as those otherwise
permitted without consideration of the /WR Water Resources Conservation Overlay Zone.
The general cemetery uses that will occur on the property outside of the /WR conservation area are
permitted uses for the base zoning.
(2) Uses Permitted Within the /WR Conservation Area. Subject to subsections (3) and (4) and
any applicable development permits, the following uses are permitted within the /WR
conservation area. [List Follows]
As explained under EC 9.8090(1) above, there are no /WR conservation areas within the footprint of
the new CUP. The Applicant may submit a map correction application pursuant to EC 9.4960(3) to
more accurately determine the location of any water resource upon the Original Property.
(3) Uses Subject to Standards Review Within /WR Conservation Areas. Except as prohibited
by subsection (4), or as excepted under subsection (5), within /WR conservation areas, the
following uses are permitted, subject to the standards review process beginning with EC
9.8460 in which consistency with the specific standards referenced for each use below shall
be used as the criteria for approval.
(b) Construction of public improvements (including but not limited to streets, bridges,
paved bikeways and pedestrian paths, and public utilities) required by this land use code
or specified in adopted plans. Subject to EC 9.4980 /WR Water Resources Conservation
Overlay Zone Development Standards (1) through (11).
No public improvements are proposed with this application. Prior approvals authorized a reservoir,
anticipated to be located to the west of the resource site. This proposal continues that approved use
but locates it further to the north towards the center of the Cemetery and away from any water
resource including that identified as E37 E-3. If any facilities related to this reservoir, or any other
utilities or facilities, will need to be located within the /WR area, they will be subject to standards
review as mandated by this provision.
(j) Construction of a private access road where no other point of access is available
except through the /WR conservation area of a Category A, B, C or D stream or a Category
A, B or C wetland, and where the number of stream or wetland crossings is the minimum
necessary for the approved use. Subject to EC 9.4980 /WR Water Resources Conservation
Overlay Zone Development Standards (2) through (6) and (10).
This application does not propose any new private roads, but continues the use of previously
approved interior driveways.
Rest Haven Memorial Park CUP (CU 18-003)

23 | P a g e

(4) Uses Prohibited Within the /WR Conservation Area. Uses that are not specifically allowed
under subsections (2), (3) or (5) are prohibited within /WR conservation areas. Prohibited
uses include, but are not limited to, the following; [List follows].
This application does not propose to locate any of the listed prohibited uses within the /WR
conservation area.
9.4980 /WR Water Resources Conservation Overlay Zone – Development Standards.
following standards apply only as specifically required by EC 9.4930(3) or EC 9.8030(21).

The

As noted above, no development is expressly proposed for the /WR conservation area. Should the
need for physical development in that area arise and is approved in the future, the development
would need to receive separate approval and comply with the development standards provided here.
The proposal is consistent with the /WR Water Resources Conservation Zone requirements.
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ARNOLD GALLAGHER

Attachment C.2

-- ATTORNEYSATLAW -
A PROFESSIONAL CORFORATION

Aaron]. Noteboom
anoteboom@amoldgallagher.com

541-484-0188

November 15, 2019
Via Hand Delivery
Rodney Bohner
City of Eugene
99 W. 10th Avenue
Eugene, OR 97401
Re:

Request to Process - CU 18-003 - Rest Haven Cemetery CUP

Dear Rodney,
I am writing on behalf of the Applicant for CU 18-003. Please accept this letter as the
Applicant's request that you reactivate and process the application.
file.

Please include this letter and attached materials as part of the record in the above referenced
1. CUP-1 and CUP-3.

Please replace sheets CUP-1 and CUP-3 submitted on March 22, 2019 with the attached
sheets which show the surveyed boundary of the CUP footprint. This footprint corresponds with
the metes and bounds description of the CUP submitted on September 27, 2019. A complete set of
sheets CUP-1 through CUP-5 is submitted herewith.
2. Vegetation Management Plan
Please replace the proposed "Vegetation Management Plan" found at page 18-19 of the prior
Restated CUP Application narrative submitted on March 22, 2019 with the attached proposed
Vegetation Management Plan. The attached plan corresponds with the shaded areas set forth on
the replacement sheet CUP-3 submitted herewith. Additionally, the attached plan makes clear that
the vegetation management plan does not act to prohibit, restrain or otherwise interfere with the
approved cemetery development or use set forth in the CUP including the sale and use of platted
cemetery plots.

800 Willamette Street • Suite 800 • Eugene, OR 97401 • P: 541-484-0188 • F: 541-484-0536
amoldgallagher.com • Correspondence: P.O. Box 1758 • Eugene, OR 97440-1758

Rodney Boehner
November L5,2019
Page2

3.

CUP

Narrative

Applicant reviewed the previously submitted Restated CUP Application narrative for
consistency with the revised surveyed boundary of the cemetery CUP footprint as shown in sheet
CUP-I. Although there has been some change to reduce the footprint fnamely around the area of
the water storage/reservoir), this reduction in size of the cemetery footprint did not result in any
inconsistencies with the previously submitted narrative. Consequently, no change to the written
narrative is required by virtue of the surveyed cemetery boundary.

At the suggestion of staff Applicant had included in the restated

CUP narrative some
property
excised from the footprint
discussion regarding possible future development or use of the
of the new cemetery CUP [See Restated CUP Application narrative, Item 2[g) and FN 2). The purpose
of that discussion was twofold. First, it was to make clear that property lying outside the footprint
of the new cemetery CUP would not be subject to the requirements of the new CUP nor the
requirements of the prior cemetery CUP upon approval and acceptance of this application. Second,
it was to acknowledge that any future development or use of the property outside of the footprint
of the new cemetery CUP would be subject to the requirements of applicable law at that time. No
future "development" or "use" of the excised property is proposed with this application. To avoid
confusion, Applicant hereby strikes Footnote 2 on page 7 of the restated CUP narrative.

4.

Goal 5 (837D)

Staff suggested that EC 9.4920(3) may require the Applicant to map the /WR conservation
area associated with E37D. Applicant respectfully submits that Staff is mistaken in this regard. EC
9.4930 determines what uses are permitted or prohibited in the /WR Conservation Area. "Uses are
permitted or prohibited within the /WR Resources Conservation Overlay Zone based on whether
they occur inside or outside the /WR Conservation Area as defined in EC 9.4920." EC 9.4930
(Emphasis added). Thus, the Applicant need only demonstrate by substantial evidence whether the
use is "inside or outside" of the /WR Conservation Area. Here, the Applicant demonstrated
compliance by engaging a qualified environmental specialist to visit the site and determine whether
the CUP boundary was "inside or outside" of the /WR Conservation Area. After applying the
methodology set out in EC 9.4920 and physically inspecting the site, Mr. Meiering determined that
the proposed use lies entirely "outside" of the /WR Conservation Area. Accordingly, EC 9.4930[1)
applies and provides that "uses permitted on portions of properties located outside the /WR
conservation area are the same as those otherwise permitted without consideration of the /WR
Water Resources Conservation Overlay Zone." Applicant has shown by substantial evidence that
the cemetery CUP does not fall "inside" of a /WR Conservation Area.

There is no requirement to map the conservation area, where the use does not fall within it.
Such a requirement would be arbitrary and capricious and in violation of the Applicant's substantive
due process rights under the 14tt'Amendment of the US Constitution. Further, such a requirement
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would violate the Religious Land Use and Institutionalized Persons Act (42 USC 2000cc(a)(1))
which provides that:
No government shall impose or implement a land use regulation in a manner that
imposes a substantial burden on the religious exercisel of a person, including a
religious assembly or institution, unless the government demonstrates that
imposition of the burden on that person, assembly, or institution-(A) is in furtherance of a compelling governmental interest; and
(B) is the least restrictive means of furthering that compelling governmental interest.

The protections of RLUIPA are to be construed in favor of broad protection of religious
exercise. 42 USC 2000cc-3(g).
Requiring the Applicant to map a conservation area that the Applicant has shown to not be
implicated or a part of the proposed CUP would result in a substantial burden as it would, among
other things, impose a significantly great restriction on the Applicant's exercise of religion, as
defined by RLUIPA. See SanJose Christian Collegev. City of Morgan Hi\L,360F.3dt024,1034-35 (9tt'
Cir. 2004)(defining "substantial burden" as a land use regulation which imposes a "significantly
great restriction or onus upon such exercise.") To wit, imposing the land use regulation in the
manner suggested by staff would cause needless expense and delay and possibly result in a denial
of the application altogether which would restrict the Cemetery from achieving its long term goals
of "right sizing" the Cemetery and creating an economically viable cemetery that can continue in
perpetuity. As discussed in the restated narrative, the application seeks to reduce the footprint of
the cemetery to the current operational footprint of the cemetery in turn freeing up land held in
reserve for other allowed uses in the future. The long-term goal is to capture any stormwater runoff
from the future development of excised land to be repurposed and reused on the Cemetery. By
doing so, the Cemetery can reduce its operational costs, reduce the threat of fire or disease and
remain competitive in the marketplace. These are necessary steps to ensure the long-term viability
of the cemetery as a final resting place for its occupants into perpetuity.

Moreover, in this case, the City has not shown that there is a "compelling interest" being
served by mapping the resource or that even if a compelling interest existed, mapping the resource
is the "least restrictive means" to demonstrate compliance. As one court described it, a compelling
interest is of the highest order that typically involves, "some substantial threat to public safety,
peace, or order.f' Congressíonal Rabbincal ColI. 0f Tartikov, Inc. v. Village of Pomona,l3B F.Supp 3d.
352, 456 ISDNY 2015) (citing Sherbert v. Verner, 37 4 US 398, 403 (1963)). None of those grounds
exist in the present case.

"The, use, building or conversion of real property for the purpose of religious exercise shall be considered to be
religious exercise of the person or entity that uses or intends to use the property for that purpose," 42USC 2000cc1-
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Even if there was a compelling interest at stake (which there is not), the City cannot require
the Applicant to map the conservation area simply to show that the cemetery CUP falls outside of it
when there are less restrictive means for doing so. In this case, the Applicant has employed those
less restrictive means by engaging a qualify environmental specialistwho determined the cemetery
CUP footprint did not fall within the conservation area. That is sufficient to show compliance. No
map is needed.

5.

Co-Applicant.

The original application was signed by the property owner and applicant Charles Wiper Inc.

Rest Haven Memorial Association is the cemetery authority and is signing and joining this
application as a Co-Applicant. Submitted herewith is an additional signature page including Rest
Have Memorial Association.
V

ly

II
f. Noteboom

Cc:

Applicant
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Attachment C.3
Proposed Vegetation Management Plan:

The following vegetation management plan is proposed for trees within the footprint of the new Cemetery CUP:
1.

Trees may be removed for any of the following reasons:
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.
k.

2.

Dead
Diseased
Damaged
Vandalized
Fire Hazard
Noxious / Invasive
Hazardous
Causing damage to property (e.g. foundations, driveways, utilities, irrigation, etc.)
Encroaching on or threatening interment spaces
Overcrowding (as determined by qualified arborist)
Development or uses approved in this CUP

Removed trees whose trunk's diameter exceeds 8 inches will be replaced as follows:
a.

Cemetery Lawns: On a one to one basis for trees within the manicured lawns,
developed areas or areas platted for plots as shown in the shaded areas set out
on CUP-3. Provided, however, that tree replacement therein may be constrained
or prevented altogether by the presence of platted cemetery plots, interred remains
and other infrastructure (e.g. driveways, drainage).

b.

Soil Reclamation Facility/Crematorium and Maintenance Building: On a two to one
basis for trees serving a screening function from adjacent residences for the soil
reclamation facility or the crematorium/maintenance shop area within those
shaded areas shown on CUP-3.

c.

Water Reservoir/Storage Area: On a two to one basis for trees within the shaded
area shown on CUP-3 that are not intended to be removed in connection with the
water reservoir/storage construction but which nevertheless die as a result thereof.

d.

Approved Development or Uses. There is no requirement to replace any tree
removed for any development or use approved in this CUP.
Further,
notwithstanding anything in this plan to the contrary or seemingly to the contrary,
nothing herein shall: (i) restrict, impair, prohibit or otherwise limit Applicant from
the full enjoyment of any development or use approved in this CUP to include
development within any of the areas identified on CUP-3 as requiring tree
replacement, or (ii) require the Applicant to keep, protect or replace any tree where
doing so would restrict, impair, prohibit or otherwise limit the full enjoyment of any
development or use approved in this CUP to include without limitation the sale or
interment of burial plots.

e.

General Requirements: Trees removed for overcrowding, damage to property or
encroachment of interment spaces are not required to be replaced. Replacement
trees shall be at least 5 feet tall with a 2" caliper. Applicant to choose the type of
trees for replacement and their replacement location. Except for trees which are
removed within those areas identified on CUP-3 and for which replacement is
expressly required by this Section 2(a) through 2(e), no other trees within the
cemetery which are removed need be replaced.

Dated 11/15/2019 replaces plan submitted 3/22/2019 as part of Restated CUP Application narrative

Eugene Water & Electric Board
4200 Roosevelt Blvd.
P.O. Box 10148
Eugene, OR 97440-2148

December 9, 2019
City of Eugene Planning Division
Attn: Rodney Bohner
99 W 10th Ave.
Eugene, OR 97401
Re: CU-18-3 3900 Willamette St.
Dear Rodney,
EWEB staff has reviewed the Land Use Referral: CU-18-3 3900 Willamette St. Map: 18-03-0743 and 18-03-18-00, TL 02100 and 00300, and have no objections to the proposed land-use
action assuming the following comments and conditions are required to be addressed by the
applicant prior to obtaining electric, water, and/or Fiber services from EWEB.
General Comments:
Utility services for development are provided in accordance with EWEB policies and procedures
which are available at our main office or online at http://www.eweb.org/policies.
Electric Comments:
EWEB electric has no objection to the proposed Conditional Use Permit for the property located
at 3900 Willamette Street.
Electric comments or questions can be directed to:
Brad Rudler
Distribution Engineering Technician III
Eugene Water & Electric Board
Office/fax 541-685-7334; brad.rudler@eweb.org

Water Comments:
EWEB water has no objection to the proposed Conditional Use Permit for the property located
at 3900 Willamette Street.
Water comments or questions can be directed to:
Bill Johnson
Water Engineering Technician IV
Eugene Water & Electric Board
Office/Fax 541-685-7377; bill.johnson@eweb.org

Land Use: CU-18-3 3900 Willamette St.
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Eugene Water & Electric Board
4200 Roosevelt Blvd.
P.O. Box 10148
Eugene, OR 97440-2148

Right-of-Way Comments:
EWEB Property has no comment on the proposed CUP application.
Right-of-Way comments or questions can be directed to:
Rafael Sebba
Right-of-Way Agent
Eugene Water & Electric Board
Office/Fax 541-685-7710; rafael.sebba@eweb.org

As always, EWEB recommends property owners and contractors call for locates before digging
for installation of any underground supports to verify that no utility facilities will be affected by
this construction.
Sincerely,

Jaime Breckenridge
AIC Distribution Engineering Supervisor
Eugene Water & Electric Board
(541) 685-7388
jaime.breckenridge@eweb.org

Land Use: CU-18-3 3900 Willamette St.
Page 2 of 2

Wallace McCullough
Water Engineering Supervisor
Eugene Water & Electric Board
(541) 685-7435
wallace.mccullough@eweb.org

