AGENDA
Phone: 541-682-5481
www.eugene-or.gov/pc

Meeting Location:
Sloat Room—Atrium Building
99 W. 10th Avenue
Eugene, OR 97401

The Eugene Planning Commission welcomes your interest in these agenda items. Feel free to
come and go as you please at any of the meetings. This meeting location is wheelchairaccessible. For the hearing impaired, FM assistive-listening devices are available, or an
interpreter can be provided with 48-hour notice prior to the meeting. Spanish-language
interpretation will also be provided with 48-hour notice. To arrange for these services,
contact the Planning Division at 541-682-5675.

MONDAY, JANUARY 6, 2020 – REGULAR MEETING (5:30 p.m. to 7:30 p.m.)
I.

Action: Laurel Ridge PUD Procedural Matter (PDT 18-3/TIA 18-4)
The Planning Commission will be asked to consider adoption of a
timeline and procedures for processing the amendments and/or
conditions of approval proposed by the applicant pursuant to Oregon
Revised Statute (ORS) 197.522. This may include re-opening the
record for additional evidence and testimony on the application, as
well as a new timeline for a final local decision as allowed by ORS
197.522.
Lead City Staff: Nick Gioello, 541-682-5453, NGioello@eugene-or.gov

Commissioners: Steven Baker; John Barofsky; Ken Beeson; Tiffany Edwards (Chair);
Lisa Fragala (Vice Chair); Chris Ramey; Kristen Taylor

AGENDA ITEM SUMMARY
January 6, 2020
To:

Eugene Planning Commission

From:

Dan Halverson, Senior Planner, Eugene Planning Division

Subject:

Procedural Issues Related to Laurel Ridge PUD (City File #PDT 18-3)

ACTION REQUESTED
The Planning Commission will hold a public meeting on December 30, 2019 to deliberate and take
action on several procedural issues related to two appeals of the recent Hearings Official’s decision to
deny the Laurel Ridge PUD application (City File #PDT 18-3). No public testimony (either written or
oral) will be accepted at this meeting, and none of the substantive issues raised in the appeals or the
Hearings Official’s decision will be discussed.
BRIEFING STATEMENT
Laurel Ridge PUD proposes the creation of a new 122-lot single-family residential subdivision with
public streets, open space, and associated infrastructure. The development site totals approximately
98 acres with a majority of the site, approximately 75 acres, zoned R-1/WR/PD Low-Density Residential
with Water Resources Conservation and Planned Development Overlays. A smaller portion of the site,
approximately 24 acres, is zoned PRO Park and Recreation Open Space. A vicinity map is included as
Attachment A.
The applicant (Steve King, Environ-Metal Properties, LLC) submitted the tentative PUD application on
July 26, 2018. The applicant requested the application be deemed complete on January 15, 2019. The
applicant requested multiple time extensions and the public hearing on the application was held on
October 23, 2019. The Hearings Official held open the record seven days for submission of new
evidence and argument, seven additional days for responses to the new evidence and argument, and
an additional seven days for the applicant’s final legal argument. On November 21, 2019, the Hearing
Official issued a decision denying the tentative PUD (see Attachment B).
Two separate appeals of the Hearings Official’s decision were filed on December 4, 2019. One appeal
was filed by Bill Kloos PC, on behalf of the applicant. The second appeal was filed by Stan Dura, on
behalf of the Laurel Hill Valley Citizens neighborhood association. The appeal statements are included
as Attachments C and D.
As part of the applicant’s final written argument before the Hearings Official and cited within the
applicant’s appeal statement (see pages 2 through 6), the applicant invoked their right to proceed
under ORS 197.522, a state statute that allows the applicant to amend the application and propose
conditions of approval that would bring the application into compliance with the City’s land use
regulations. ORS 197.522 also gives the City the authority to extend the time for final action on an
application beyond the limitations mandated under ORS 227.178 (the “120-day rule”) and to set a new
time limitation for final actions on the amendments and/or conditions of approval proposed by the
applicant.
Page 1
PC Agenda - Page 99

For ease of reference, the language of ORS 197.522 is provided below:
ORS 197.522 - Local government to approve subdivision, partition or construction;
conditions.
(1)
As used in this section:
(a)
"Needed housing" has the meaning given that term in ORS 197.303.
(b)
"Partition" has the meaning given that term in ORS 92.010.
(c)
"Permit" means a permit as defined in ORS 215.402 and a permit as
defined in ORS 227.160.
(d)
"Subdivision" has the meaning given that term in ORS 92.010.
(2)
A local government shall approve an application for a permit, authorization
or other approval necessary for the subdivision or partitioning of, or
construction on, any land for needed housing that is consistent with the
comprehensive plan and applicable land use regulations.
(3)
If an application is inconsistent with the comprehensive plan and applicable
land use regulations, the local government, prior to making a final decision
on the application, shall allow the applicant to offer an amendment or to
propose conditions of approval that would make the application consistent
with the plan and applicable regulations. If an applicant seeks to amend the
application or propose conditions of approval:
(a)
A county may extend the time limitation under ORS 215.427 for final
action by the governing body of a county on an application for needed
housing and may set forth a new time limitation for final action on the
consideration of future amendments or proposals.
(b)
A city may extend the time limitation under ORS 227.178 for final
action by the governing body of a city on an application for needed
housing and may set forth a new time limitation for final action on the
consideration of future amendments or proposals.
(4)
A local government shall deny an application that is inconsistent with the
comprehensive plan and applicable land use regulations and that cannot be
made consistent through amendments to the application or the imposition of
reasonable conditions of approval.
To invoke ORS 197.522, the permit application must involve “needed housing” as defined in state
statute. That definition is provided below for ease of reference:
ORS 197.303(1) – As used in ORS 197.307 (Effect of need for certain housing in urban
growth areas), “needed housing” means all housing on land zoned for residential use
or mixed residential and commercial use that is determined to meet the need shown
for housing within an urban growth boundary at price ranges and rent levels that are
affordable to households within the county with a variety of incomes, including but
not limited to households with low incomes, very low incomes and extremely low
incomes, as those terms are defined by the United States Department of Housing and
Urban Development under 42 U.S.C. 1437a. “Needed housing” includes the following
housing types:
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(a) Attached and detached single-family housing and multiple family housing for both
owner and renter occupancy;
(b) Government assisted housing;
(c) Mobile home or manufactured dwelling parks as provided in ORS 197.475 (Policy) to
197.490 (Restriction on establishment of park);
(d) Manufactured homes on individual lots planned and zoned for single-family
residential use that are in addition to lots within designated manufactured dwelling
subdivisions; and
(e) Housing for farmworkers.
Although the applicant in this case has chosen to proceed under the City’s “General” (i.e. discretionary)
approval track for tentative PUDs, rather than the City’s “Needed Housing” approval track, the
tentative PUD application is an approval necessary for the construction needed housing as defined by
ORS 197.303 because the application proposes the creation of 122 residential lots for detached single
family housing, and the proposed housing will meet the need shown for housing within Eugene’s urban
growth boundary.
ORS 197.522(1) requires the City to approve applications for needed housing that are consistent with
the City’s adopted comprehensive plan and the City’s applicable land use regulations. Conversely, ORS
197.522(4) requires the City to deny an application that is inconsistent with the comprehensive plan
and applicable land use regulations. In this case, the Hearings Official determined that the application
was not consistent with the applicable land use regulations because it did not meet the approval
criteria in Eugene’s land use code. Accordingly, the Hearings Official denied the tentative PUD
application.
However, ORS 197.522(3) provides that if, as here, an application is inconsistent with the City’s
comprehensive plan or land use regulations, before making a final decision on the application, the City
must allow the applicant to offer an amendment or propose conditions of approval that would make
the application consistent with the City’s comprehensive plan and land use regulations. Pursuant to
ORS 197.522(3) the applicant has invoked its right to propose such amendments and/or conditions.
ORS 197.522(3)(b) allows the City to extend the time limitations under ORS 227.178 (the “120-day
rule”) and set a new time limitation for final action on the amendments and/or conditions of approval
proposed by the applicant. Once the applicant invokes ORS 197.522, the City is no longer limited by
the 120-day rule and therefore has a lot of flexibility in setting a time for final action on the applicant’s
proposed amendments and/or conditions. Staff’s recommendation on a time limit for final action is
located below, under the heading: Procedural Issue #2 Timeframe for Review.
PLANNING COMMISSION’S REVIEW ROLE
The Planning Commission is asked to deliberate on several procedural issues related to the applicant’s
invocation of ORS 197.522, including the appropriate local review procedures and timeframes for a
final decision on any amendments and/or conditions of approval proposed by the applicant. As
discussed in more detail below, this will include the question of whether to remand the application
back to the Hearings Official to allow the Hearings Official to consider the amendments and/or
conditions of approval proposed by the applicant pursuant to ORS 197.522(3).
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Staff acknowledges that this is the first time that the City has been faced with implementing the
requirements of ORS 197.522; therefore, the City’s land use regulations do not specifically provide a
procedure for processing applications once ORS 197.522 is invoked. Staff’s recommended procedures
and timelines reflect staff’s best efforts to craft a fair and defensible process for all parties involved.
Because the statute does not provide much guidance, the discretion is left to the local decision-maker
(in this case, the Planning Commission as the body responsible for making any final local decision on
the tentative PUD application) to determine the process that should be followed outside the confines
of normal procedures established for this application in Eugene Code.
None of the substantive issues raised in the appeal statements or the Hearings Official’s initial decision
should be discussed at this meeting. The courtesy notice that was provided to interested parties
emphasized that these deliberations would be limited to a discussion of the procedural issues related
to the applicant’s invocation of ORS 197.522; the Planning Commission would not be holding a hearing
or accepting oral or written testimony and the Planning Commission would not consider the substance
of the application or the appeals at this meeting. There will be other opportunities for a local decisionmaker to consider the substantive issues related to this application. Consequently, the Planning
Commission is not being asked to opine at this meeting on whether the applicant’s proposed
development complies with applicable approval criteria or whether the Hearings Official erred.
The Planning Commission is also not being asked to opine or provide advice on the proposed
conceptual PUD layout the applicant provided with the appeal statement, as an indication of how the
applicant may choose to amend the original application pursuant to ORS 197.522. Both the applicant
and any interested parties will have the opportunity to provide additional evidence and argument to
the local decision-maker on any amendments or conditions of approval once they are proposed by the
applicant.
SUMMARY OF PROCEDURAL ISSUES
To assist the Planning Commission in these deliberations, staff has identified four specific procedural
items that appear to require affirmative action in response to the applicant’s invocation of ORS
197.522. Staff’s comments and recommendation are provided below with respect to each potential
action item, which are also reflected in the draft Final Order included as Attachment E.

Procedural Issue #1 – Invoking ORS 197.522

The first issue is the question of whether the applicant has a right to invoke ORS 197.522. Staff agrees
with the applicant’s argument that ORS 197.522 does apply to this tentative PUD application, as the
proposed project qualifies as “needed housing” under the statutory definition. The fact that the
applicant sought tentative PUD approval according to the “discretionary track” approval criteria in the
Eugene Code does not affect the applicant’s ability to invoke ORS 197.522. Staff therefore
recommends that Planning Commission make a formal determination that ORS 197.522 has been
properly invoked, and that it will allow the applicant to make changes to the application, submit new
evidence in support of those changes, and propose conditions of approval in an effort to demonstrate
compliance with the tentative PUD approval criteria contained in EC 9.8320.
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Procedural Issue #2 – Timeframe for Review

The second issue is the extended timeline necessary for the applicant to amend the application and
prepare any new evidence or proposed conditions of approval, as well as the process for considering
those materials, as well as any new evidence and argument submitted by other interested parties,
before a final local decision is made. As noted previously, ORS 197.522 requires the City to allow the
applicant to propose amendments and/or conditions of approval that would bring the tentative PUD
application into compliance with the Eugene Code, but ORS 197.522 also relieves the City from
compliance with ORS 227.178 (the “120-day rule”) and allows the City to set a new timeframe for a
final local decision on the amended application.
Typically, under ORS 227.178, a new tentative PUD application would have 180 days to be deemed
complete. The City would then have 120 days (with the possibility of up to 245 days of extensions for a
total of up to 365 days) to process the application and reach a final local decision. So, in the case of a
new tentative PUD application, it could take up to a year and a half between the time the application
submits the initial application and the time the City makes a final decision.
In this case, staff recommends a period of up to 6 months for the applicant to prepare and submit any
proposed amendments to the application and/or conditions of approval. Staff then recommends an
additional period of up to 6 months for the City to process the amendments and/or conditions of
approval and to issue a final local decision. Staff is recommending a process that includes a public
hearing, re-opening the record for all interested parties to submit evidence and argument related to
the applicant’s amendments and/or conditions of approval, and time for any appeals. The staffrecommended one-year time frame is comparable to the typical time frame for a new application.
Given the robust nature of the tentative PUD process, the recommendation below to remand the
decision back to the Hearings Official for an evidentiary hearing and decision, and the likelihood of
appeals that will then need to be considered by the Planning Commission before a final local decision is
made, staff believes the recommended time frame is reasonable.

Procedural Issue #3 – Decision-Making Authority

The applicant has chosen to appeal the Hearings Official’s decision denying the Laurel Ridge PUD while
at the same time invoking ORS 197.522, in order to make changes to the application, submit new
evidence in support of those changes, and propose conditions of approval in their effort to
demonstrate compliance with the tentative PUD approval criteria.
Staff notes that the applicant’s appeal statement makes several requests of the Planning Commission
to provide advice or guidance about the substance of the proposed alternative layout and appears to
assume, as of the date the appeal was filed, that any process required by ORS 197.522 would be
provided by the Planning Commission. However, EC 9.7680 allows the Planning Commission, with the
concurrence of the applicant and with the payment of an additional fee, to remand the application
back to the original decision-maker (in this case, the Hearings Official).
After filing its appeal statement, the applicant has agreed to have the matter remanded back to the
Hearings Official for consideration of the applicant’s proposed amendments and/or conditions of
approval pursuant to ORS 197.522 (see the applicant’s written agreement to a remand included as
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Attachment F). The code does not require the concurrence of appellants who are not the applicant, in
order for the Planning Commission to remand the application.
For ease of reference, the language of EC 9.7680 is provided below (with emphasis added):
EC 9.7680 Decision. Unless the applicant and appellant agree to a longer time period, the
planning commission shall make a decision within 15 days of the close of the
record. The planning commission shall affirm, reverse, or modify any decision,
determination, or requirement of the hearings official or historic review board. In
addition, upon concurrence of the applicant, including waiver of the right to a
decision within 120 days, and with the payment of an additional fee, the decision
can be remanded to the original decision-maker. Before reversing the decision, or
before changing any of the conditions of the hearings official or historic review
board, the planning commission shall make findings of fact as to why the hearings
official or the historic review board failed to properly evaluate the application or
make a decision consistent with applicable criteria. The action must be agreed to
by a majority of the members present at the hearing. A tie vote results in affirming
the decision of the hearings official or the historic review board. The planning
commission’s action is final.
Staff recommends that the Planning Commission remand the application back to the Hearings Official
for several reasons. Based on the site plan submitted with the applicant’s appeal statement, the
amendments and/or conditions of approval ultimately proposed by the applicant pursuant to ORS
197.522 are likely to significantly change the application. Such amendments will require that the City
re-open the record to accept new evidence and argument from the applicant and interested parties.
While the Planning Commission could preside over a re-opened record and a new public hearing, those
are functions most often attributable to the Hearings Official. In contrast, the Planning Commission
typically presides over “on-the-record” appeals where the Planning Commission does not accept new
evidence. The code allows this application to be remanded to the Hearings Official, and a remand of
this application to the Hearings Official would more closely align with the typical decision-making roles
and code provisions for an initial evidentiary hearing at the Hearings Official level. If the Hearings
Official’s decision on the amended application is appealed, the appeal would return to Planning
Commission as the final local decision maker. This would preserve the Planning Commission’s normal
role in reviewing “on the record” appeals. For these reasons, staff recommends that the Planning
Commission remand the matter back to the Hearings Official.

Procedural Issue #4 – Current Appeals on Hold

The final procedural issue relates to the fact that two appeals have been filed, one by the applicant,
and the other by the Laurel Hill Valley Citizens (LHVC). The applicant’s invocation of ORS 197.522
necessarily requires a deviation from the regular code procedures for processing the appeals.
As noted above, staff is recommending that the Planning Commission remand the application back to
the Hearings Official to re-open the record, hold a new public hearing, and make an initial decision on
the amended application proposed by the applicant. It is at least plausible that some or all of the
issues raised in LHVC’s appeal may be resolved or could become moot depending on the applicant’s
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proposed amendments and the Hearings Official’s decision on remand. Once the applicant proposes
amendments and/or conditions of approval pursuant to ORS 197.522, the City will re-open the record
to allow submission of evidence and argument related to the proposed amendments and/conditions,
so LHVC and other interested parties will have ample opportunity to provide input and testimony on
the merits of the amended application. Parties that participate in the remand before the Hearings
Official will also be able to appeal the Hearings Official’s decision on remand and that appeal will come
back to the Planning Commission.
Because this process will deviate from the normal appeal procedures at EC 9.7655 through EC 9.7685,
staff recommends that the Planning Commission affirmatively take action to put both current appeals
on hold. In the event the Hearings Official’s decision on remand is appealed to the Planning
Commission, the parties should be afforded the opportunity to amend their appeal statements to raise
new issues given the likelihood that the substance of the application and the Hearings Official’s
decision on the revised (remanded) application will be substantially different. Parties who wish to
appeal the Hearings Official’s decision on remand will be required to timely file a new (or in the case of
the current appellants, amended) written appeal statement within 12 days after the notice of the
Hearings Official’s remand decision is mailed. Appellants will be limited on appeal to the issues raised
in their appeal statement.
Finally, the Planning Commission’s determination on these procedural matters is framed as a final local
land use decision appealable to the Oregon Land Use Board of Appeals, so the parties have an avenue
to challenge the Planning Commission’s decision on this process if they so choose.
STAFF RECOMMENDATION
For all the reasons outlined above, staff recommends that the Planning Commission adopt the draft
Final Order included as Attachment E.
ATTACHMENTS
A. Vicinity Map
B. Hearing Official’s Decision
C. Appeal Statement – applicant
D. Appeal Statement – Neighborhood group
E. Draft Final Order
F. Applicant’s Agreement to Remand (Email from Bill Kloos, dated December 18, 2019)
The entire record of materials for the subject application will be made available at the public meeting.
FOR MORE INFORMATION:
Please contact Dan Halverson, Senior Planner, Eugene Planning Division, by phone at: 541-682-5410, or
by e-mail at DHalverson@eugene-or.gov

Page 7
PC Agenda - Page 105

Laurel Ridge (PDT 18‐3)
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Attachment B

DECISION OF THE HEARINGS OFFICIAL
FOR THE CITY OF EUGENE, OREGON
PLANNED UNIT DEVELOPMENT AND
TRAFFIC IMPACT ANALYSIS APPLICATIONS
INTRODUCTION
Application File Name (Number):
Laurel Ridge PUD (PDT 18-3/ TIA 18-4)
Applicant’s Request:
Tentative Planned Unit Development for a 122-lot residential subdivision and a Traffic Impact
Analysis Application.
Subject Property/Location:
Located east of the intersection of 30th Avenue and Spring Boulevard. Assessor’s Map: 1803-10-00 Tax Lot 701.
Relevant Dates:
Application submitted on July 26, 2018; application deemed incomplete on August 24, 2018;
supplemental materials submitted January 15, 2019; public hearing held on October 23, 2019.
Applicant’s Representative:
Richard Satre of Schirmer Satre Group.
Lead City Staff:
Nicholas Gioello, Associate Planner, and Dan Halvorson, Senior Planner.
Summary of the Public Hearing
The Hearings Official held a public hearing on this application on October 23, 2019. The
Hearings Official stated he had no conflicts of interests, was not biased, and had no ex parte
communications to disclose. No person objected to the Hearings Official conducting the
hearing. Nicholas Gioello (Gioello), Associate Planner, Dan Halvorson, Senior Planner, and
Gabe Flock, Senior Planner, were present for the hearing. Gioello presented the staff report,
recommending denial of the application. Richard Satre, John Schmidt, and Bill Kloos testified
in favor of the application. A number of opponents testified in opposition to the application.
At the conclusion of the public hearing, the Hearings Official left the record open seven days

Hearings Official Decision (PDT 18-3/TIA 18-4)
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for the submission of new evidence and argument, seven additional days for responses to the
new evidence and argument, and an additional seven days for the applicant’s final legal
argument.
FACTS
The property is located east of the intersection of 30th Avenue and Spring Boulevard. The
property is approximately 98.31 acres and is split zoned with 74.76 acres zoned Low-Density
Residential with a Water Resources Conservation Overly and a Planned Development Overlay (R1/WR/PD) and 23.55 acres zoned Park, Recreation, and Open Space (PRO). Development is
primarily proposed for the R-1/WD/PD zoned portion of the site. The application seeks tentative
planned unit development (PUD) and traffic impact analysis (TIA) approval for a 122-lot singlefamily residential subdivision with public streets, open space, and assorted infrastructure. 1 The
property is undeveloped. The property was previously logged, and there are remnants of old
logging roads. The property is largely covered with trees and vegetation and contains Goal 5
resource sites around streams.
ANALYSIS
Tentative planned unit developments (PUDs) may proceed under the general approval
criteria for PUDs at Eugene Code (EC) 9.8320 or the needed housing PUD approval criteria at EC
9.8325. The applicant has chosen to proceed under the general track PUD approval criteria of EC
9.8320. The staff recommends denial for a number of reasons. While the applicant disputes the
recommended reasons for denial, there are numerous findings in the staff report that are not
challenged. I have reviewed the staff report, and I agree with those findings. It would be a waste
of the City’s money and resources to review and repeat all of the findings in the staff report.
Therefore, I adopt and incorporate the findings in the staff report in this decision, except as
discussed further. 2
EC 9.8320 provides the approval criteria for PUDs. There are a substantial number of
approval criteria under this provision. 3 Rather than repeat all of the findings in the staff report, I
will address the contested issues.
A. EC 9.8320(2)
1

The applicant original also sought s Standards Review approval as well. The Standards Review application was
subsequently withdrawn.
2
I also adopt and incorporate the findings in the October 23, 2019 staff memorandum.
3
The staff report devotes 61 pages to the PUD approval criteria.
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EC 9.8320(2) provides: “The PUD is consistent with applicable adopted refinement plan
policies.” The staff report explains that the applicable refinement plans are the South Hills Study
(SHS) and the Laurel Hill Plan (LHP). The applicant argues that the SHS and LHP are not
applicable refinement plans. Without getting into too much detail, the applicant argues that the
SHS and LHP were adopted when the subject property was not inside City limits. According to
the applicant, even though the subject property was annexed into the City, the SHS and LHP were
never applied to the subject property. This issue was raised in other cases, which are at varying
stages of appeal with the Planning Commission and the Land Use Board of Appeals (LUBA). As
relevant in this case, the Planning Commission (as well as another Hearings Officer) has
determined that the SHS and LHP are applicable in the present situation. The Planning
Commission outranks me. Unless or until LUBA reverses the Planning Commission’s analysis or
the Planning Commission reaches a contrary conclusion, I am bound by the Planning
Commission’s decision. Therefore, I do not reach the applicant’s arguments and turn to the policies
of the SHS and LHP.
1. The South Hills Study
SHS Development Standard 3 provides:
“That planned unit development procedures shall be utilized for the following
purposes:
“a. To encourage clustering of development in areas characterized by:
Shallowest slopes
Lowest elevations
Least amount of vegetation
Least amount of visual impact.
“b. To encourage preservation as open space those areas characterized by:
Intermediate and steep slopes
Higher elevations
Significant amounts of vegetation;
Significant visual impact.”
The staff report concludes that the application is not consistent with this policy:

Hearings Official Decision (PDT 18-3/TIA 18-4)
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“In this case, the PUD procedures are being utilized to evaluate the applicant’s
proposed development, as required. As reflected on the applicant’s site plans,
single-family development is proposed on the R-1 portion of the property. It
does appear this proposal was designed around and in consideration the PRO
zoned portion of the site, which happens to include the highest elevation and
ridgeline on the southern portion of the site.
“However, the applicant’s most recent submitted materials (dated September 13,
2019) include an Overlay Site Analysis that shows a generalized depiction of
the proposed development in relation to the existing slopes on the subject
property. Based on this slope information as well as details showing the existing
vegetation and a partial tree inventory, the areas of shallowest slopes, lowest
elevations, least amount of vegetation, and the least visual impacts do not appear
to correlate with all the locations of the applicant’s proposed development. The
applicant’s slope analysis shows that the proposed development will impact a
significant amount of area on the subject property with slopes exceeding 20%
and, in some areas, exceeding 40% slope. Aside from conservation Tracts B
through H, which are located within the R-1 zoned portion of the property and
generally located around Goal 5 resource areas, the R-1 zoned portion of the site
is proposed to be developed with single-family lots, roadways, and shared
driveways.
“Staff’s concern relates primarily to development within areas of steep slopes
on site and the submitted (and revised) tree preservation plan, which lacks
specific details regarding the exact type, quantity, DBH, and health of existing
trees as discussed later in this report (see EC 9.8320(4)(b)). Based on the lack of
detail and an incomplete site plan (the applicant has proposed road alternatives
and has not given staff a complete/updated site plan), the proposed development
cannot be adequately evaluated to determine if the shallowest slopes, lowest
elevations, and least amount of vegetation and visual impacts were considered
for road placement and clustering of lots.
“Individual lots that border the PRO zoned portions have abutting conservation
areas that will increase the total contiguous area of land left undisturbed but do
not show how these areas will be protected, especially the CRZs for trees that
would be impacted by abutting development. The tree preservation plan does
not show that the development was designed with the least number of trees to be
removed or avoided. For example, the area in the southwest corner of the subject
site near proposed Road D, shows residential lots and other infrastructure that
will impact steeply sloped (30-40%) and heavily forested areas at some of the
highest elevations on the site not otherwise zoned PRO or protected in open
space tracts.
“What is difficult if not impossible to evaluate, are the proposed impacts to
existing vegetation on site where the applicant proposes single-family lots but
has not provided the necessary evaluation of existing trees or other vegetation,
or stands of trees, health or types of trees. Rather, the applicant only provides
generalized information based on assumptions from LIDAR information and
Hearings Official Decision (PDT 18-3/TIA 18-4)
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several sample areas of on-site investigation. The applicant has not provided
adequate evidence to show compliance with applicable tree preservation
standards, which makes it extremely difficult to evaluate the proposal in the
context of SHS purposes here. Based on the lack of information and inadequate
tree inventory information on this portion of the site, staff is unable to accurately
determine the extent of impacts to significant vegetation.
“Throughout the application process, staff has consistently encouraged the
applicant to consider design alternatives and provide more detailed information
that would address these concerns. While the applicant appears to have
considered some relatively minor alternatives such as some road locations
(alternatives not shown on a revised or complete, updated site plan), as reflected
in re-submittals since the application was initially submitted, these changes still
do not address several fundamental conflicts with the applicable approval
criteria.
“Based on the available evidence, staff concludes that the proposal is
inconsistent with the policy language above.” Staff Report 8-9.
As discussed later, specific PUD approval criteria require specific protection of the types
of areas described in SHS Development Standard 3. Those PUD approval criteria do not merely
“encourage” clustering of development or preservation of open space, but rather require explicit
protection. For example, the tree preservation standards of EC 9.8320(4)(b) require the
preservation of “significant trees to the greatest degree attainable or feasible.” I think that
satisfying the more stringent requirements in the specific PUD approval criteria are more than
sufficient to demonstrate compliance with SHS Development Standard 3. If the applicant cannot
demonstrate compliance with all of the PUD approval criteria it will not matter whether the SHS
Development Standards are satisfied. While the applicant has not provided as much detail as the
staff report would like, I think the applicant has provided enough evidence to establish that such
protections were at least encouraged. I adopt and incorporate the applicant’s analysis from its
November 6, 2019 letter in this decision. The application is consistent with SHS Development
Standard 3.
SHS Development Standard 4 provides:
“That adequate review of both on-site and off-site impact of any development
by a qualified engineering geologist occur under any of the following conditions:
“a. All formations

Soil depth of 40 inches or above
Slopes of 30 percent and above

“b. Basalt flows

Soil depth of 40 inches or above
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Slopes of 20 percent to 30 percent
“c. Eugene Formation

Soil depth of 40 inches and above
Slopes of 20 percent to 30 percent

“d. Basalt flows

Soil depth of 20 to 40 inches
Slopes of 30 percent and above

“e. Eugene Formation

Soil depth of 20 inches to 40 inches
Slopes of 30 percent and above”

The staff report concludes that the application is not consistent with this policy:
“The applicant has provided a Geotechnical Engineering Report (GER)
conducted by Branch Engineering, Inc., dated August 1, 2018. The report
included field observations, subsurface explorations, and data analyses collected
on the site between 2011 and 2013 consisting of five exploratory borings, 29 test
pits, USGS Eugene Topographic Maps, Lane County Area Web Soil Surveys,
DOGAMI Digital Geologic Map, LIDAR data, Geologic Hazard and
Geotechnical Recon by Gary C. Sandstorm, and review of plans and
documentation from Lane County Department of Public Works. Based on this
information, it appears both Conditions 1 and 5 of the related South Hills Study
Policy exist and an “adequate review” of both on-site and off-site impacts is
required by a qualified engineering geologist, to demonstrate compliance with
this applicable adopted refinement plan policy.
“Staff notes that this site is exempt from the geotechnical standards at EC
9.6710(3)(f), because the subject property is included on the City’s adopted Goal
5 inventory as a scenic site (see Metro Plan Working Papers, 1978, Figure H-2).
To provide a gauge of what an “adequate review” includes under this applicable
policy, staff notes that if the geotechnical standards at EC 9.6710 did apply, at a
minimum, a Level 2 analysis would be required as the proposed development is
a PUD with slopes greater than 5% and because the proposed development
includes dedication and construction of public streets, drainage, and wastewater
systems. In this case, it also appears that a Level 3 analysis would be required
as the applicant’s analysis reveals potential stability problems, which are
confirmed by Lane County’s referral comments that indicate previous landslide
and stability issues along the Frontage Road near 30th Avenue, as discussed
below.
“The applicant’s GER included as an attachment a Geologic Hazard and
Geotechnical Reconnaissance field report (GHGR) dated April 13, 2012, which
identified potential problems and recommendations for design and construction
techniques to mitigate hazards. For example, the geotechnical analysis
recognizes the presence of existing visible and mapped landslides and the
potential for shallow surface sloughing on steeper slopes in drainage channels.
Hearings Official Decision (PDT 18-3/TIA 18-4)
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Figure 6 of the GHGR shows the landslide features throughout the site. The
GHGR concluded, ‘Additional geotechnical analysis and mitigation measures
may be necessary for structures and home sites near or on steeper sloped portions
of the site’; and, “Further geotechnical evaluation of the site, including slope
stability analysis by a geotechnical engineer is recommended; especially in the
eastern and northern margins of the site”.
“Based on this information, the GER from August 1, 2018 makes the following
conclusion and recommended condition of approval: BEI [Branch Engineering,
Inc] reviewed the potential impacts and have determined that further sitespecific analysis will be required to mitigate potential impacts during the final
design and construction stages of the project. Further analysis and engineering
for construction-level plans will also be required to ensure the development does
not create unsafe conditions related to soil erosion and slope stabilization.
Therefore, BEI recommends the following condition be imposed on the
development:
“’Prior to final plat approval, a geotechnical analysis from a certified
engineer, with specific recommendations for design and construction
standards, shall be provided with any applications for Privately
Engineered Public Improvement (PEPI) permits, as well as building
permits and site development permits for the initial construction of
infrastructure, and residences on individual lots. The development
proposed with each permit shall adhere to the recommended standards for
design and construction as contained in the related geotechnical analysis.’
“Concerns have also been raised by Lane County Transportation staff noting that
construction of the Frontage Road must occur in a manner that assures the slope
stability of 30th Avenue and the northeast off-ramp to Spring Boulevard. Lane
County has provided a memorandum, noting that it will be necessary for the
developer to provide more detail including further geotechnical analysis
showing that the stability of the 30th Avenue embankment will not be negatively
impacted (see referral comments included in Attachment D).
“Based on potential stability problems that are raised in the applicant’s analysis
and the conclusion that further site-specific analysis will be required to mitigate
potential impacts during the final design and construction stages of the project,
it appears that more detailed geotechnical analysis is needed to address the
overall feasibility of the project, similar to what would be required by a Level 3
analysis if the geotechnical standards were applicable. The applicant is
proposing significant development impacts in areas with very steep slopes, over
40% in areas and numerous landslide features.
“In addition to staff’s concerns for a more detailed geotechnical analysis, the
submitted GER does not address off-site impacts, either in this report or by the
more recently submitted Technical Memorandum from Branch Engineering,
dated July 30, 2019. The attached GHGR does reference to a report from 1996
with information on the ground formation in many of the test pits conducted near
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the site and 30th Avenue and along the southern ridgeline. However, no
conclusive information is provided regarding potential impacts from this
development in relation to any nearby off-site locations, such as 30th Avenue to
the southwest and to existing and future residential developments to the north of
this site. Further, it is not clear that the applicant’s grading or development
plans accurately identify specific areas of concern that relate to slope hazards,
mitigation measures that may be needed and where. The GER recommends that
a more specific analysis (addressing design of facilities) be done at a later time.
This results in even less certainty that the site can be developed as shown. Given
the steep slopes and landslide features on this site, it is very possible that
additional analysis could require mitigation that is inconsistent with the impacts
as represented on the existing site plans. Staff finds it unclear whether streets,
foundations and other necessary infrastructure can be built as proposed and be
contained within the impact areas shown with no additional cut and fill.
“Given the concerns regarding the ability to build the PUD as proposed, the lack
of a complete site plan, and the lack of adequate off-site geotechnical analysis
(such as testing and recommendations for the proposed Frontage Road and
secondary emergency access connection to 30th Avenue), staff finds there is
inadequate evidence to support compliance with this policy. The applicant’s
proposed condition of approval would appear to defer essential evidence needed
now, to determine compliance and whether it is feasible to develop the site as
proposed.” Staff Report 10-11.
The applicant responds that the geotechnical analysis that was provided is sufficient. The
applicant faults the staff report for stating that the geotechnical requirements of EC 9.6710(3)(f)
do not apply because an exemption applies but then references the requirements of EC
9.6710(3)(f). The staff report is not stating that the requirements of EC 9.6710(3)(f) apply, but
rather because the SHS policy requires an “adequate review” the requirements of EC 9.6710(3)(f)
provide a reasonable gauge for what such an “adequate review” should entail. I agree with the staff
report’s analysis of the geotechnical report.
The application is not consistent with SHS Development Standard 4.
SHS Development Standard 6 provides:
“That developments be reviewed in terms of scale, bulk and height to ensure that
development blends with rather than dominates the natural characteristics of the
south hills area.”
The staff report concludes that the application is not consistent with this policy:
“The proposed PUD does not include specific building areas or envelopes to
accommodate development impacts on each lot. The ridgeline along the south
portion of the site consists of the highest elevations and will remain as
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undeveloped open space. The overall low density of this project plays a role in
determining the visual impacts from the development of this site. The density is
very low at 1.64 units per acre. However, as discussed later in this report (see
EC 9.8320(4)), because the provided tree information is considered unreliable,
there is no way to gauge how many, if any, trees will remain in the open space
tracts and individual conservation areas on the lots. In addition, the applicant has
not demonstrated that the location, configuration of lots, and proposed areas of
disturbance were considered based on the existence of significant vegetation.
Staff notes that the applicant’s Tree Preservation Plan states, ‘the design of the
project was not driven by individual tree size, health or location, but by the goal
of designing the roadway and lots in relation to the site topography to minimize
site disturbance’. This admission indicates that trees, which are certainly a large
defining part of the natural characteristic of the south hills area, were never a
deciding factor in the design of this project. In choosing to concentrate only on
the site’s topography for determining project design, a large portion of the site’s
natural characteristic was ignored. If the applicant had provided better evidence
regarding tree preservation, that evidence may have helped to demonstrate how
the project contributed to blending with the natural character. Given this lack of
evidence, staff concludes that the applicant has not adequately demonstrated
compliance with this policy.” Staff Report 12.
The applicant argues that this development standard applies to development such as houses
rather than tentative PUD approval. According to the applicant, there are no buildings included in
this proposal as this is horizontal rather than vertical development. I agree with the applicant –
there is no scale, bulk, or height to be reviewed.
The application is consistent with SHS Development Standard 6.
SHS Development Standard 7 provides:
“That all proposed road locations be reviewed to ensure minimum grade
disturbance and minimum cut-and-fill activity, particularly in those areas most
visible due to slope, topographic or other conditions.”
The staff report concludes that the application is not consistent with this policy:
“According to the applicant the street layout was driven by the site’s topography.
The applicant states that where possible, roads are proposed where old logging
roads were cut into the site to minimize cut and fill impacts to the site. Narrow
private driveways have been utilized where possible instead of streets to provide
access to multiple lots. As the applicant has indicated, given the steep slopes
throughout the site it is challenging to place roads in the area that limit site
impacts while at the same time accommodating code criteria for street widths,
gradient limitations, curvature standards, vision clearance and emergency
service standards.
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“The applicant’s most recent resubmittal included an Overlay Site Analysis,
dated September 13, 2019 depicting the location of various site constraints and
the former logging roads. Sheet 16 includes a slope analysis of the site, and
Sheet 17 includes the road grading plan. The proposal appears to follow contours
for parts of the site and proposed ‘A’ Street, the longest road through the site
from west to east, starts by following the existing logging roads but then stops
following the existing logging roads after crossing the Goal 5 areas. Road ‘B’,
Road ‘C’, Road ‘D’, Brackenfern Road, and the private road extensions do not
appear to follow any existing nearby logging roads, except for Rockrose Lane,
which appears to be the one road that closely follows a logging road along the
majority of its length.
“’A’ Street, for example, seems to require significant amounts of grading (cuts
and fills) through the center of the project, mainly where the layout stops
following the existing logging roads. ‘D’ Street will also impact a wide swath of
area on some of the steepest slopes on the site near its southwest corner (40% or
more). With the most recent submittal, the applicant has also provided several
alternative road locations to address initial concerns expressed by Public Works
staff about compliance with street connectivity and block length standards. None
of these alternatives are plotted on a complete site plan and many of the
alternatives would go through proposed lots, leaving staff with no indication
how these alternatives comply with requirements to minimize impacts to slopes,
grading, trees, and vegetation.
“Staff has expressed concern with these impacts since the earliest stages of the
project, stressing the need for a more complete street design that also relates to
minimizing impacts to trees and slopes. Lacking this response, as proposed, the
applicant has not demonstrated how the road locations (e.g. Roads ‘A’ and ‘D’)
would ensure minimum grade disturbance in compliance with this policy.” Staff
Report 13.
The applicant argues that the proposed road utilizes a number of characteristics, including:
(1) closely navigating the site’s topographic challenges; (2) utilizing the remnant old logging roads
where possible; (3) utilizing narrow shared driveways instead of additional streets; and (4)
accommodating code requirements regarding street width, gradient limitations, curvature
standards, emergency service standards, and vision clearance requirements. As the applicant points
out, there are a host of factors that must be considered in locating roads. The additional PUD
approval criteria require compliance with specific standards. There are multiple standards that can
be in tension with each other. For instance, reducing cut and fill might require removal of more
trees. Avoiding Goal 5 resources might require having streets with steeper slopes. This approval
criterion only requires that the application be consistent with the applicable refinement plan policy.
This policy requires that proposed road locations be reviewed to insure minimum grade
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disturbance and minimum cut-and-fill activity. The application has been more than thoroughly
reviewed. I agree with the applicant that sufficient measures have been taken to minimize grade
disturbance and cut-and-fill activity. I do not see that the fact the some other alternative could be
envisioned with less grade disturbance or cut-and-fill without taking into consideration all of the
other factors that must be considered in locating a road renders the application inconsistent with
the policy. I adopt and incorporate the applicant’s analysis in its October 23, 3019 letter in this
decision.
The application is consistent with SHS Development Standard 7.
SHS Development Standard 8 provides:
“That planned unit development review shall be based upon a recognition of
both public and private interest. In areas of significant conflict (e.g., locating
development in a highly visible area as opposed to a less visible area or in an
area of significant vegetation as opposed to a relatively open area) which could
be resolved through the use of an alternative development plan, primacy shall
be given to the public interest in any determinations.”
The staff report concludes that the application is not consistent with this policy:
“This PUD proposal is required to meet the public policy direction contained in
the SHS for development in areas having significant vegetation and other
sensitive characteristics such as steep slopes, forests, and stream corridors. The
City’s evaluation of this development proposal attempts to balance the private
interest to develop the property for low-density residential use along with the
public interest for minimizing the impact to the natural character of the site, in
accordance with the SHS and other applicable PUD approval criteria.
“In the context of the SHS policies and the subject proposal, the public interest
stems from the balance of preservation of natural features and the provision of
increased urban densities within the urban growth boundary of the City, in a
manner that balances private and public interests. Staff acknowledges that an
appropriate level of residential development is intended to occur in the south
hills. In this case, staff’s evaluation leads to the City’s conclusion that although
the proposal provides a low-density residential development, the application
does not achieve the required balance between all of the applicable policy
objectives, based on failure to comply with multiple key approval criteria related
to tree preservation, protection of natural features, street standards, and
geotechnical analysis.
“In this case, it appears that there is ‘significant conflict’ as that term is used in
the SHS policy above, between public and private interests. As such, and
consistent with staff’s recommendations to the applicant throughout the process
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to date, this policy requires resolution of conflict in favor of the public interest
through an alternative development plan.
“Given the failure to comply with multiple approval criteria, staff concludes that
the applicant has not adequately demonstrated compliance with this policy.”
Staff Report 14.
The staff report appears to find that there is a “significant conflict” because staff concludes
that the application does not satisfy multiple approval criteria. While the failure to satisfy multiple
approval criteria may certainly be a basis to deny the application, I do not see that that creates an
area of “significant conflict.” I also do not see that there is an alternative development plan that
has been proposed to which “primacy” could be given. In fact, the only possible alternatives are
those suggested by the applicant at the request of the City, and the applicant has stated repeatedly
that it will do whichever alternative the City wants it to do.
The application is consistent with SHS Development Standard 8.
SHS Development Standard 10 provides:
“That all developments be reviewed to ensure maximum preservation of existing vegetation.”
The staff report concludes that the application is not consistent with the policy:
“Staff incorporates the findings and evidence referenced below at EC 9.8320(4),
regarding tree preservation, as a basis to conclude that the applicant has not
ensured maximum preservation of existing vegetation as required by this policy.
In further support of this conclusion, staff again points to the applicant’s own
statement in the submitted Tree Preservation Plan, “the design of the project was
not driven by individual tree size, health or location…”.
“As discussed below in greater detail, the applicant also proposes to defer design
decisions about building locations and tree inventory and tree removal on the
single-family lots, to a later stage in the process, at the time of future building
permits for dwellings on each lot. Staff believes this not only undermines a
finding of compliance with the above policy and tree preservation criteria at EC
9.8320(4), but constitutes an impermissible deferral under statutory
requirements, to a later stage of the process without adequate public review.
Without an adequate inventory of existing trees and other vegetation on the
entire site, it is not possible to determine whether the applicant has designed the
proposed development in accordance with applicable standards. Here, it’s also
important to recognize that the applicant’s reliance on proposed restoration
plantings to mitigate the large amount of proposed tree removals is irrelevant in
the context of this policy requirement, which is about maximum preservation of
existing vegetation in the first instance, not mitigation or replanting.” Staff
Report 14-15.
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The applicant essentially relies on its responses to the tree preservation criteria discussed
later under EC 9.8320(4) to respond to the staff report. While I agree with many of staff’s concerns
about this policy, I think meeting the tree preservation requirements of EC 9.8320(4) would be
more than sufficient to satisfy this policy. Requiring the applicant to satisfy EC 9.8320(4) – which
the applicant is required to do – would satisfy this policy. While staff states that this policy just
requires maximum preservation while the tree preservation requirements allow for mitigation, I do
not see that that keeps the tree preservation requirements from satisfying this policy. Maximum
preservation of existing vegetation would prevent any development at all. Clearly residential
development is allowed on the property. I think the tree preservation requirements of EC 9.8320(4)
more than sufficiently ensure maximum preservation of existing vegetation.
The application is consistent with SHS Development Standard 10.
2. The Laurel Hill Plan
LHP Land Use and Future Urban Design (LUFUD) Policy 5 provides:
“Topography. New land divisions shall be planned to respect the existing
topography and ensure solar potential to the extent possible. Developers shall
be encouraged to investigate techniques other than grid-type division of land
when planning for development.”
The staff report concludes that the application is not consistent with this policy:
“As shown on the applicant’s site plans, the site contains challenging topography
with slopes ranging from 5% to 50%. While the applicant’s roads appear to
follow existing grade in a few locations, some of the future building locations
are proposed in some of the steepest areas, especially near and around Road ‘D’.
Staff does not believe this policy precludes development on steep slopes
altogether. Rather, the applicant needs to demonstrate what specific steps they
have taken to respond to the existing topography. Based on findings elsewhere
in this evaluation, including an excessive amount grading (cuts and fills for
roads), and instances where the design does not appear to respect the existing
topography, it does not appear that this policy is met.” Staff Report 15-16.
I agree with the applicant that the proposed PUD respects the existing topography. The
roads follow the remnant logging roads to a substantial degree. The proposed lots are substantially
larger than could be developed. The proposed roads are narrow to help blend into the property.
The applicant certainly used an “other than grid-type division of land.” I do not see that merely
because there are some homes proposed for steep areas somehow disrespects the topography.
The application is consistent with LHP LUFUD Policy 5.
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LHP LUFUD Policy 6 provides:
“The Laurel Hill Plan supports the South Hills Study Standards. In general,
alteration of land contours shall by minimized to retain views of natural features
and retain as much of the forested atmosphere as possible. Aside from purely
aesthetic considerations, these hillsides demand care in development because the
topsoil is thin and the water runoff is rapid. Proposed developments shall respect
the above considerations. The Valley hillside policy applies to all land with an
average slope, from toe to crest, of 15% or greater. (A 15-percent slope is one
in which the land rises 15 feet per 100 horizontal feet).
“a. If, in the opinion of the responsible City official, an adverse conservation or
geological condition exists upon a parcel of land proposed for a subdivision, or
before any major hillside clearing, excavation, filling or construction is
contemplated, the requirements of the Uniform Building Code, Chapter 70,
Excavation and Grading, and those sections of the code relative to foundation
design may be invoked.
“b. Considerable latitude shall be allowed the developer in the shaping, depth,
and required street frontages of lots where it is necessary to preserve the terrain.”
The staff report concludes that the application is not consistent with this policy:
“The previous SHS policy findings are incorporated herein by reference.
Without an alternative, complete development plan and supporting evidence that
demonstrates how grading impacts have been minimized, as well as further
geotechnical analysis to address slope stability issues, staff cannot conclude that
this policy has been met.” Staff Report 16.
The staff report states that because the application fails to satisfy the SHS policies that it
also fails to meet this policy. This policy states that it supports the SHS standards. I am not sure it
adds much independent of the SHS standards. To the extent it does add anything, it would appear
to be the requirement to “in general” minimize alteration land contours to retain views of natural
features and retain as much of the forested atmosphere as possible. I do not think there are views
of natural features other than existing vegetation. I do not see how this requirement is any different
than requirement of the preservation of existing vegetation. To the extent this policy is even
applicable, compliance with the tree preservation requirements of EC 9.8320(4) would be
sufficient to be consistent with this policy. If the application cannot satisfy EC 9.8320(4) then it
cannot be approved.
The application is consistent with LHP LUFUD Policy 6.
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As the application is not consistent with SHS Development Standard 4, EC 9.8320(2) is
not satisfied.
B. EC 9.8320(3)
EC 9.8320(3) provides:
“The PUD will provide adequate screening from surrounding properties
including, but not limited to, anticipated building locations, bulk, and height.”
The staff report concludes that the application does not satisfy this approval criterion:
“The applicant’s proposal includes 122 single family lots on a gross site area of
98.31 acres. A portion of the site, 23.55 acres, is zoned PRO Park and
Recreation Open Space along most of the southern boundary of the site.
Adjacent to the west and east site boundaries and the northeast corner of the site
boundary are City owned park properties. The northern site boundary is adjacent
to developed and undeveloped (R-1) single-family properties. A small portion
of the south boundary at the southwest corner of the site is also undeveloped R1 zoned property.
“There are no proposed buildings of homes explicitly included with this PUD
application. Lots will be sold to individual builders and potential homeowners
for future development. The applicant states in their revised written narrative
(April 30, 2019) that the proposed PUD has taken a largelot, low-density
approach, so that future home locations are, ‘disbursed when compared to
conventional residential subdivision development’ (page 38). The applicant also
asserts that homesites are clustered because 55.89% of the site consists of
protected (conservation) areas. The entire perimeter of the site has some form of
conservation area or buffer area, as the applicant states, ‘lot conservation area
has been included in the proposal, ensuring a vegetated setback from future
LaurelRidge homesites to surrounding properties’ (page 38). Regarding bulk
and height, the applicant states, ‘No home at LaurelRidge will be any taller than
what is permitted anywhere else. Bulk is relative. It is as much a function of
appearance as anything else. Here, too, the large-lot greatly-disbursed locations
of homes will minimize the appearance of homes (and their ‘bulk’) on the
property’ (pages 38-39).
“While the proposed lot locations and configurations must be evaluated for
compliance with this criterion, future buildings are not necessarily subject to this
review. At the time residential dwellings are proposed for any of the approved
lots, they must be evaluated for compliance with the R-1 zone development
standards, and the bulk and height must be consistent with those development
standards. To the extent the developer requests any deviations or modifications
to those standards, those requests would be subject to the City’s review process
(and none are proposed that staff is aware of in the application).
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“However, the applicant provides no details or information on what views of the
developed site might be expected from off-site neighboring properties. As
discussed in EC 9.8320(2) regarding consistency with the SHS, the proposal
includes a large area of preserved land (Tract A), approximately 19.48 acres,
along the southern portion of the site. All individual lots that border this tract
also contain private conservation areas that provide a continuous buffer in
addition to Tract A. These combined preservation areas ensure the preservation
of existing trees and vegetation while providing a continuous visual buffer along
the southern portion of the site. Seven additional tracts (B through H) are
proposed to protect the Goal 5 resource areas, most of these are located along
the northern portion of the site and combined, these tracts total approximately
11.38 acres. Portions of individual lots that border Tracts A through H are also
proposed with conservation areas, totaling approximately 24.09 acres. The
combined areas of Tracts A through H and individual lot conservation the areas
total approximately 54.95 acres of preserved area. These preserved areas also
provide existing tree and vegetation protection and are presumed by staff to
provide some type of visual screening for properties to the north.
“As discussed at EC 9.8320(4)(b) below, and incorporated herein by reference,
staff has provided a detailed analysis of the applicant’s Tree Preservation Plan.
Staff found the applicant’s submitted material does not accurately show the
health, size or species of the trees on the site. All trees shown on the proposed
lots in areas where construction may occur are listed as ‘discretionary’ trees
(meaning they could be removed) and staff must assume these trees would be
removed. Since the lots will be sold to individual owners who will decide where
to locate a future home, it is unknown at this time where construction may occur
on any lot or adjacent to any proposed open spaces, and therefore it is unknown
which trees will be preserved. Regarding trees that fulfill a screening function
or provide relief from glare, staff found that no analysis was provided by the
applicant for trees within the open space and preservation areas along the edges
of these areas with critical root zones that would be impacted by nearby
construction. Based on these concerns and lack of other critical details, staff
found the tree preservation plan did not meet the approval criteria of EC
9.8320(4)(b). Since staff could not make positive findings that the tree
preservation approval criteria were met, it is not possible for staff to rely on the
applicant’s general statements related to screening from surrounding properties,
which implies that preserved trees will provide screening.
“Since it is unknown at this time what trees are expected to remain on site, staff
cannot make a determination that the PUD will provide adequate screening from
surrounding properties until an adequate tree preservation plan that meets code
requirements has been submitted.” Staff Report 17-18.
While I tend to agree with the applicant that providing almost 55 acres of protected area
surely provides adequate screening, I also agree with the staff report that without knowing which
significant trees will remain that I cannot conclude that adequate screening will be provided.
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EC 9.8320(3) is not satisfied.
C. EC 9.8320(4)(a)
EC 9.8320(4)(a) provides:
“Protection of Natural Features.
“1.

“2.

For areas not included on the City’s acknowledged Goal 5 inventory, the
preservation of significant natural features to the greatest degree attainable
or feasible, including:
“a.

Significant on-site vegetation, including rare plants (those that are
proposed for listing or are listed under State or Federal law), and
native plant communities.

“b.

All documented habitat for all rare animal species (those that are
proposed for listing or are listed under State or Federal law).

“c.

Prominent topographic features, such as ridgelines and rock
outcrops.

“d.

Wetlands, intermittent and perennial stream corridors, and riparian
areas.

“e.

Natural resource areas designated in the Metro Plan diagram as
‘Natural Resource’ and areas identified in any city-adopted natural
resource inventory.

For areas included on the City’s acknowledged Goal 5 inventory:
“a.

“b.

The proposed development’s general design and character,
including but not limited to anticipated building locations, bulk
and height, location and distribution of recreation space, parking,
roads, access and other uses, will:
“(1)

Avoid unnecessary disruption or removal of attractive
natural features and vegetation, and

“(2

Avoid conversion of natural resource areas designated in
the Metropolitan Area General Plan to urban uses when
alternative locations on the property are suitable for
development as otherwise permitted.

Proposed buildings, road, and other uses are designed and sited to
assure preservation of significant on-site vegetation, topographic
features, and other unique and worthwhile natural features, and to
prevent soil erosion or flood hazard.”
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The staff report explains that EC 9.8320(4)(a)(1) is not applicable because the site is a
designated Goal 5 resource. The staff report concludes that the application does not satisfy EC
9.8320(4)(a)(2). The staff report appears to find noncompliance because there would be
unnecessary disruption or removal of attractive natural features and vegetation. The staff report
also relies on its finding of noncompliance with the tree preservation requirements in EC
9.8320(4)(b). I do not see that potential noncompliance with EC 9.8320(4)(b) necessarily means
the application cannot comply with EC 9.8320(4)(a)(2). Just because we might not know all of the
trees that might be removed does not mean that there would be unnecessary disruption or removal
of attractive natural features and vegetation. The staff report states that the Goal 5 streams are
attractive natural features. The application preserves almost all of the Goal 5 areas. I do not see
that there is any unnecessary disruption or removal of the natural features. I also do not see that
there is any unnecessary disruption or removal of vegetation. This approval criterion concerns the
“proposed development’s general design and character[.]” This is more of a big picture look. I do
not think that the applicant has to account for every tree on an almost 100-acre site in order to
show that unnecessary disruption or removal has not occurred. All of the vegetation to be removed
is for a specific purpose, whether it be for roads or building envelopes. All of those removals are
necessary. The fact that the City might decide that the PUD does not properly balance road
location, cuts and fills, and tree preservation does not mean that the proposed vegetation removal
is unnecessary.
The application complies with EC 9.8320(4)(a).
D. EC 9.8320(4)(b)
EC 9.8320(4)(b) provides the tree preservation requirements:
“Tree Preservation. The proposed project shall be designed and sited to preserve
significant trees to the greatest degree attainable or feasible, with trees having
the following characteristics given the highest priority for preservation:
“1.

Healthy trees that have a reasonable chance of survival considering
the base zone or special area zone designation and other applicable
approval criteria;

“2.

Trees located within vegetated corridors and stands rather than
individual isolated trees subject to windthrow;

“3.

Trees that fulfill a screening function, provide relief from glare, or
shade expansive areas of pavement;
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“4.

Trees that provide a buffer between potentially incompatible land
uses;

“5.

Trees located along the perimeter of the lot(s) and within building
setback areas;

“6.

Trees and stands of trees located along ridgelines and within view
corridors;

“7.

Trees with significant habitat value;

“8.

Trees adjacent to public parks, open space and streets;

“9.

Trees located along a water feature;

“10.

Heritage trees.”

The tree preservation requirements are the crux of this case. The property is obviously a
very large property relative to the typical PUD development within the City. There are accordingly
an extremely high number of trees on the property. Preparing a standard tree study where
individual significant trees are counted would be very expensive. Instead, the applicant used
LIDAR technology to develop a model of the existing trees on the property to use for purposes of
satisfying EC 9.8320(4)(b). The staff report goes into great detail explaining why EC 9.8320(4)(b)
is not satisfied:
“The applicant provided written information, site plan information, and a Tree
Preservation Plan with the initial submittal (July 26, 2018). The submitted tree
report dated July 20, 2018, and authored by Schirmer Satre Group, gives a brief
history of the site’s trees, a description of the use of LIDAR (Light Detection
and Radar) to inventory the trees, and draft findings. Staff reviewed the
application as to how ‘the PUD is designed and sited to minimize the impacts to
the natural environment’ including tree preservation. The list in subsection (b)
above is for which ‘trees having the following characteristics given the highest
priority for preservation.’ The staff findings in other sections of this report,
especially regarding applicable SHS policies, and other approval criteria related
to siting, design, tree preservation, and protection of significant natural features,
are also relevant in the context of the above criteria.
“As a courtesy to applicants, the City’s application form has a section called
‘Tree Preservation Requirements’ and lists three important areas to assist
applicants in complying with this section. This list is not comprehensive, nor is
staff suggesting the only way to show tree preservation, but has been, at a
minimum, historically what the City has relied on for supporting evidence to
show how the tree preservation criteria are met. If applicants can produce similar
or better evidence in a different way, staff generally welcomes that type of
analysis so long as it is reliable and definitive enough to show compliance. The
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minimum requirements from the tentative PUD application form are listed
below for ease reference:
•

Provide a tree preservation plan and report prepared by a certified
arborist or approved equivalent. Both the plan and reports shall
demonstrate compliance with EC 9.8320(4)(b), (c) and (d), and/or
other applicable requirements.

•

Show the location, size and species of existing trees on site that are 8
inches or more in diameter at DBH (4.5 feet above ground). Provide
an assessment of the condition of the existing trees, indicate whether
they will be preserved or removed, and indicate the means of
preservation when applicable.

•

Show the ‘critical root zones’ for trees to be preserved and provide
supporting information that preserved trees will not be impacted so as
to constitute “tree removal,” as defined in EC 9.0500.

“While this is certainly not an exhaustive list on how to comply with tree
preservation requirements, it provides clear guidance about what the City
expects in terms of reliable evidence from an applicant to demonstrate
compliance and how the project will preserve ‘significant trees to the greatest
degree attainable or feasible.’ It is important to note that the initial submittal did
include a Tree Preservation Plan but with insufficient data on location, size,
species, and conditions of existing trees. The initial application lacked
information about the locations of significant tree standards, which trees would
be removed or retained, and had no Critical Root Zone (CRZ) analysis for any
areas adjacent to proposed development, roads, and infrastructure. This
information is critical for staff to analyze which trees will be preserved, even if
only for specific trees immediately adjacent to proposed development impacts.
For this reason, among other requirements for the application, staff deemed the
application incomplete and requested more information.
“On November 30, 2018 the applicant resubmitted supplemental material in
response to all the City’s issues identified in completeness review. In this
material was an updated tree preservation report prepared by Schirmer Satre. In
the updated tree preservation report, there is a brief history of the site, a
description of inventory by using LIDAR, findings, and a list of tree inventory
from the applicant. It should be noted that to staff’s knowledge, the tree survey
method provided in the submittal (LIDAR) has never been used for a
development proposal in Eugene. To adequately assess this type of information,
staff contracted with a third-party arborist, Teragan & Associates, LLC,
Arboricultural Consultants to conduct a peer review of the applicant’s tree
preservation plan and to determine the veracity and effectiveness of the
applicant’s evidence in the context of EC 9.8320(4)(b). Teragan & Associates
reviewed the applicant’s submitted materials and provided the City with a
memorandum (‘Teragan report’ dated June 5, 2019) which is included with this
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staff report as Attachment E. The following discussion is culled from the
Teragan report.
“The applicant utilized LIDAR, which is a remote sensing method that uses
lasers from airplanes or satellites to create 3D images of tree canopies,
landforms, and other objects. From that information, the applicant extrapolated
the tree canopy data to provide an approximation of tree locations throughout
the site and determine if the trees were coniferous or deciduous. Sample areas
of the site were ‘ground-truthed’ in 2013 with a tree survey by a certified
arborist. In 2019 five additional field plots were conducted on-site also by a
certified arborist.
“Staff met with the applicant and informed them of the details that were lacking
in their proposal. Presented with the Teragan report and subsequent information
from staff, the applicant postponed the scheduled June 26, 2019 public hearing
to prepare more information and resubmit. The subsequent 3rd resubmittal of
information was given to staff on September 13, 2019. With that resubmittal
staff received a third revised tree preservation report, dated April 30, 2019 and
modified by Schirmer Satre. That report provided additional information,
including five new test plots, draft findings, and an arborist letter from Joshua
Geil of Kyle King Tree Services, Inc. Another letter from Brian Meiring,
Environmental Specialist, with Wetlands and Wildlife LLC was also submitted
as part of the applicant’s effort to provide a more accurate assessment of the
trees on the site. The submittals continue to get more complex, but with the bulk
of the applicant’s information relying on numbers of trees on the site rather than
specific information about the location and types of trees, Diameter at Breast
Height (DBH), and health of trees on the property.
“There are three primary issues that remain as a major concern to staff. First,
accuracy of the inventory. The list provided by the applicant includes surveyed
trees in selected areas by arborists done between 2013 and 2019 for this project.
The report also presents a LIDAR tree list inventory and goes further by
discussing types of trees and generalizes the DBH of the trees. The applicant on
page 2 of the report (both the 2nd and 3rd edition of the reports) states that ‘it
was observed that complex deciduous crowns were difficult to isolate as a single
tree and were often reported as two or more individual trees.’ The applicant
compared the LIDAR data with the sample and field plot data and found a
variation in tree numbers of 5.95 percent for the sample plots and 1.62 percent
for the field plots. These statistics, as further reports are submitted, seem to be
getting more accurate on the inventory of trees. While the applicant says they
are stating conservative numbers, the initial inventory of trees was called out by
the applicant in the first two reports at 13,127 trees. In their third resubmittal on
September 13, 2019 the number of trees is estimated at 14,723. That is a 10%
increase that was missed in the first two reports, using LIDAR and GIS data.
“Second, the LIDAR and associated material does not accurately show the
health, DBH, or species of the trees. As stated in the Teragan report, ‘the
accuracy of LIDAR in determining whether a tree was coniferous or deciduous
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was not presented. The accuracy of the LIDAR tree points compared with the
trunk locations from the ground survey was also not presented. Tree species,
DBH, and health condition data was not collected using LIDAR.’ The applicant
and staff cannot make findings related to these criteria if the data is not there. In
fact the applicant repeats the claim in the submitted materials that “based on the
homogenous nature of the trees on site, the design of the project was not driven
by individual tree, size health, or location, but by the goal of designing the
roadway and lots in relation to the site topography to minimize site disturbance”
(page 4 of November 30, 2018 Tree Preservation Plan; page 5 of the April 30,
2019 Tree Preservation Plan, page 41 of April 30, 2019 Written Statement). If
trees, stands of trees, health, DBH, and species is not reviewed for site design,
then the findings cannot be made and there can be no meaningful demonstration
that the approval criteria have been met.
“Third, siting and designing the project to ensure that the development will
preserve significant trees based on the priorities as listed in the approval criteria,
to the greatest degree attainable or feasible. Staff wants to note that siting the
development in relation to trees by themselves is not the only goal of the
discretionary permit. Staff reviews the project by taking slopes into account,
open space areas, Goal 5 protected areas, streams and habitat along with the
inventory of healthy viable trees to ensure that the project fits with all
environmental elements of the site. The applicant attempts to provide a plan
clarifying and assuring tree preservation requirements and allowed activities
within various areas on the proposed lots, such as common open space
preservation areas, and individual lot preservation areas. The latest report also
lists some ‘stands’ but gives no explanation as to how the roads, lots, or
infrastructure were sited to meet the criteria in relation to those stands of trees.
In fact, it appears that development is encroaching into many of the called out
stands with no explanation other than development is allowed.
“Finally, all the trees shown on the lots in areas where construction may occur
are listed as ‘discretionary’ trees (meaning they could be removed) and staff
must therefore assume they would be removed. Since the lots will be sold to
individual owners who will decide where to locate a future home, it is unknown
at this time where construction may occur on any lot or adjacent to any proposed
open spaces. As mitigation, the applicant has proposed a one to one replacement
for every tree that needs to be removed for development. But, along with the
other issues mentioned above, the applicant continues to ask for deferral of a
more complete tree preservation plan until the building permit stage for
development on each individual lot. While this would benefit the applicant as to
the level of analysis and expense required at the PUD stage for an accurate tree
inventory, doing so would result in an impermissible deferral of the
discretionary determinations about tree preservation necessary for PUD
approval, until a nondiscretionary permitting stage with no opportunity for
public input or analysis weighed against the approval criteria. Deferring
compliance to a later stage as proposed does not show how the criterion is met
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and could result in an area of impact being chosen that requires removal of the
best trees on the site, counter to the tree preservation standards.
“The applicant provides further responses in their most recent submittal
(Applicant Response to Referral Comments, dated September 13, 2019) which
primarily appear to challenge staff’s interpretation of what the criteria require,
suggesting that information about size, species or the condition of trees (e.g.
even whether healthy or dead) is not required, and that the word ‘prioritize’ does
not even exist within the criterion.
“Lacking any informative additional detail in that response about how the
priorities for tree preservation as listed in the approval criteria have been
addressed, staff relies in part on their updated tree report dated April 30, 2019
(see pages 7-10), where the applicant did provide a written statement attempting
to show how the project meets the priorities for tree preservation as listed in 1
through 10 of EC 9.8320(4)(b) above. A short synopsis is listed below with
staff’s response as to whether it appears to meet the relevant criteria.
“1. Healthy trees that have a reasonable chance of survival considering the base
zone or special area zone designation and other applicable approval criteria;
“The applicant states that many of the trees are in decline and suggests that the
base zone is R-1 which allows for residential development on this property. The
applicant states that, ‘As is typical when trying to navigate between conflicting
land use standards (i.e. encourage development on the lowest elevations and
shallowest slopes) and development that proposes the least impact to the site, as
trees are randomly disbursed on the site regardless of slope and elevation, trees
are typically in the construction path for required roads and future homesites.
Due to many of the reasons listed above, including the problem of relying on
LIDAR for the bulk of the inventory, and especially not having any accurate
information about the health or condition of existing trees, their size, location,
or even species, it is impossible for staff to conclude that the project has been
sited and designed in a manner that would protect significant trees according to
the listed priority.
“2. Trees located within vegetated corridors and stands rather than individual
isolated trees subject to windthrow;
“The applicant states that ‘effort has been extended to preserve stands of trees,
as opposed to individual trees.’ Although the applicant submitted a vague map
identifying stands on the property (no numbers, health, DBH, species) it appears
that many of the proposed roads and lots have been sited through many of the
stands. The applicant does list out the conservation areas, Goal 5 areas, and
Ridgeline open space areas as being protected but where development abuts
these protected areas no accurate information is provided about tress along those
edges, no CRZ analysis or means to be implemented for protection. As stated in
the third-party review (Teragan Report page 5) ‘a delineation and qualitative
description of the dominant tree species, sizes, conditions, and understory of

Hearings Official Decision (PDT 18-3/TIA 18-4)

23
PC Agenda - Page 129

Attachment B

each stand would aid in identifying preservation opportunities for meeting this
criterion.’
“3. Trees that fulfill a screening function, provide relief from glare, or shade
expansive areas of pavement;
“The applicant points out that the trees to be preserved in the open space and
conservation areas will be adequate screening for the site. While this is true the
‘trees along these edges with critical root zones that could be impacted by the
proposed development or are within striking distance of improvements should
be individually assessed through ground level survey and tree assessment.’
(Teragan report, page 6). No such analysis has been provided by the applicant.
“4. Trees that provide a buffer between potentially incompatible land uses;
“The proposed residential land use is generally compatible with the surrounding
uses, therefore this section need not be addressed.
“5. Trees located along the perimeter of the lot(s) and within building setback
areas;
The applicant is proposing the preservation of trees in proposed setbacks,
including conservation areas within property lines on individual lots, adjacent to
development impacts. The tree preservation plan needs to inventory these trees,
show health, type, DBH, and more importantly since these trees will be the
closest to development, show the potential CRZ impacts. “The purpose is to
ensure that the trees are viable, will be adequately protected, and do not pose an
unreasonable risk to the development.” (Teragan Report, Page 6). In addition,
the deferral of determinations about preservation of these trees along the
perimeter of the lots to the building permit phase does not show how siting has
protected the best stands of trees or not for this discretionary permit. Without
more precisely knowing the location, species, size, or health of any specific trees
in these areas, no positive finding can be made by staff as to whether this tree
preservation priority has been properly addressed.
“6. Trees and stands of trees located along ridgelines and within view corridors;
“The applicant has proposed a large tract of open space along the ridgeline, and
adjacent conservation areas on individual lots that will be protected from
development. ‘At a minimum, the trees along these areas with CRZ that could
be impacted by the proposed development or are within striking distance of
improvements should be individually assessed through a ground level survey
and tree assessment as described in the previous criteria.’ (Teragan Report, page
7). Again, without more precisely knowing the location, species, size, or health
of any specific trees in these areas, no positive finding can be made by staff as
to whether this tree preservation priority has been properly addressed.
“8. Trees adjacent to public parks, open space and streets;
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“The applicant has generally avoided much of the protected Goal 5 areas on the
site, and proposed conservation areas adjacent to the off-site parks that surround
the property. The issue is that the site plan is not clear as to road connectivity.
The applicant has proposed several “options” in their last submittal but did not
incorporate them into the plans. Therefore, the project could not have taken into
account the trees, stands of trees, or CRZs of this development on the trees in
those areas.
“9. Trees located along a water feature;
“The applicant has proposed tree preservation over the areas of Goal 5 water
resources. In doing this they have proposed to protect all the trees within Goal 5
protected areas as a conservation zone, yet, also proposed various street and
utility crossings though Goal 5 resources and not demonstrated in any specific
way how those crossings are either necessary where they are proposed, or what
the true extent of impacts to trees and other native/riparian vegetation in these
areas would actually be. The issue, as stated many times above, is the trees along
these areas adjacent to development with CRZs that could be impacted by the
proposed development or are within striking distance of improvements should
be individually assessed through a ground level survey and tree assessment.
Roads and development are directly adjacent to conservation areas in most
locations across the site and therefore could be impacted by the project. What
staff cannot ascertain, is the extent of those impacts without more accurate
information about existing trees.
“10. Heritage trees.
“There are no heritage trees on site therefore this criterion is not applicable.
“Based on these findings and the lack of adequate evidence from the applicant,
staff concludes that the approval criteria at EC 9.8320(4)(b) have not been met.”
Staff Report 20-26.
The applicant disputes the findings in the staff report on a number of bases. I tend to agree
with the applicant that the staff report and the third party peer review are requiring information
that is not justified by the language of EC 9.8320(4)(b). For instance, I agree with the applicant
that there is nothing in the tree preservation requirements that says anything about identifying the
particular species of a tree, identifying the size of a tree, the health of a tree, or the critical root
zone (CRZ) of a tree. The size of a tree might be relevant if there were a question as to whether it
was a significant tree or not. 4 The health of a tree would be relevant if an applicant determined

4

A “significant tree” is defined by EC 9.0500 as: “A living, standing tree having a trunk with a minimum cumulative
diameter breast height of 8 inches, or, when there are multiple trunks, having a minimum cumulative diameter breast
height of 8 inches, considering the 2 largest trunks measured at 4.5 feet above mean ground level at the base of the
trunk or trunks.”
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that it did not to be preserved because it was not healthy. The CRZ might be relevant if the tree
was on the edge of proposed development and it was in dispute as to whether the tree would
actually be preserved.
What EC 9.8320(4)(b) requires is that the “proposed project shall be designed and sited to
preserve significant trees to the greatest degree attainable or feasible * * *.” In order to do that, the
applicant must know where the significant trees are. While I do not think the applicant needs to
know the species, size, health, or CRZ of every significant tree – the applicant does need to know
which trees are significant trees. I do not see how an application can be designed and sited to
preserve significant trees if the applicant does not know which trees are significant trees. As the
staff report explains, the applicant used LIDAR technology to essentially make estimates about
significant trees. The estimates may even be reasonably good, but they are still just estimates.
While I certainly sympathize with the applicant regarding the heavy burden of identifying
significant trees on such a large site, I am afraid that is what the code requires. 5 While I do not
totally agree with the staff report regarding the specific details that must be produced, I do agree
with the staff report that the applicant’s tree study is not adequate to identify significant trees in
order to design and site the project to preserve significant trees to the greatest degree attainable or
feasible.
EC 9.8320(4)(b) is not satisfied.
1. Whether the City May Enforce EC 9.8320(4)(b)
The applicant argues that the City may not enforce EC 9.8320(4)(b) because it would
discourage needed housing through unreasonable cost. The applicant argues that requiring a 100%
ground-truthed tree study would add over $8000 to the cost of each dwelling in the PUD.
According to the applicant, that is an unreasonable cost in violation of ORS 197.307(4), which
provides:
“Except as provided in subsection (6) of this section, a local government may
adopt and apply only clear and objective standards, conditions and procedures
regulating the development of housing, including needed housing. The
standards, conditions and procedures:
5

I do not think the applicant has to identify every significant tree on the site. In areas where no trees are being removed
– and that includes a substantial portion of the site – I do not see why a detailed inventory of those trees would be
necessary. Information about significant trees would only be necessary for areas where trees are proposed to be
removed, such as for roads or building envelopes – and trees on the edges of these areas – and perhaps areas where
alternative site plans are contemplated.
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“(a)

May include, but are not limited to, one or more provisions
regulating the density or height of a development.

“(b)

May not have the effect, either in themselves or cumulatively, of
discouraging needed housing through unreasonable cost or delay.”

The exception provided in subsection (6) is the allowance for a discretionary local process
as long as the applicant always has the right to choose the clear and objective process and the
discretionary process allows for a density that is the same or greater than the density authorized by
the clear and objective standards. As allowed by the statute, the City has established a two-track
system. An applicant may either pursue the clear and objective track for PUDs under EC 9.8325
or the general track under EC 9.8320. In the present case, the applicant is pursuing the general
track under EC 9.8320. The applicant argues the “unreasonable cost” protection of ORS
197.307(4)(b) applies to both the clear and objective track and the general track while the City
argues the protection only applies to the clear and objective track.
ORS 197.307(4) applies to the clear and objective track. The statute states that except for
the general track allowed in ORS 197.307(6), a local government must provide “clear and
objective standards, conditions and procedures.” The statute then provides two subsections that
apply to those “clear and objective standards, conditions and procedures” that were described in
the prior sentence. The “clear and objective standards, conditions and procedures” may regulate
density and height but they may not discourage needed housing through unreasonable cost or
delay. ORS 197.307(4)(a) clearly only applies to the clear and objective track. There would be no
need to explain that discretionary general track provisions could regulate density or height.
Discretionary provisions could regulate almost anything. The provisions regarding “unreasonable
cost” comes right after the provision regarding density and height that only applies to the clear and
objective track. I see no reason why the “unreasonable cost” provision would not similarly apply
only to the clear and objective track.
The applicant argues that ORS 197.307(6) demonstrates that the “unreasonable cost”
provision also applies to the clear and objective track. ORS 197.307(6) provides:
“In addition to an approval process for needed housing based on clear and
objective standards, conditions and procedures as provided in subsection (4) of
this section, a local government may adopt and apply an alternative approval
process for applications and permits for residential development based on
approval criteria regulating, in whole or in part, appearance or aesthetics that
are not clear and objective if:
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“(a) The applicant retains the option of proceeding under the approval process
that meets the requirements of subsection (4) of this section;
“(b) The approval criteria for the alternative approval process comply with
applicable statewide land use planning goals and rules; and
“(c) The approval criteria for the alternative approval process authorize a
density at or above the density level authorized in the zone under the
approval process provided in subsection (4) of this section.” (Emphasis
added.)
The applicant argues that ORS 197.307(6) uses the term “approval criteria” instead of
“clear and objective standards, conditions and procedures” like ORS 197.307(4). According to the
applicant, the requirement for a ground-truth tree study rather than allowing LIDAR is a
“procedure” rather than a “standard” or “condition.” According to the applicant, this means that
the tree counting requirement is not part of the “approval criteria” described in ORS 197.307(6)
but rather a “procedure” and the only provisions relating to “procedures” are found in ORS
197.307(4) – including the “unreasonable cost” provision. I do not think such a particularly
Procrustean interpretation is plausible. I think the more natural reading of the statute is that the
provisions of ORS 197.307(4) apply to the clear and objective track, and the provisions of ORS
197.307(6) apply to the general discretionary track.
E. EC 9.8320(4)(c)(2)
EC 9.8320(4)(c)(2) provides:
“For areas included on the city’s acknowledged Goal 5 inventory, any loss of
significant natural features described in criteria (a) and (b) above shall be
consistent with the acknowledged level of protection for the features.”
The staff report concludes that the application does not satisfy this approval criterion:
“As noted previously, the subject property is included as part of the City’s
acknowledged Goal 5 inventory. The standard at (c)(2) applies, and the
acknowledged level of protection for these features is achieved through the SHS
policies, appropriate zoning, and the tree preservation standards required and
noted above.
“Regarding the standard at EC 9.8320(4)(c)(2), the findings provided at EC
9.8320(1), (2), (4)(a) and (b) above are incorporated herein by this reference.
As a number of policies and standards related to natural resource and tree
preservation have not been met by the proposed development, the loss of
significant natural features is found to be inconsistent with the acknowledged
level of protection for these features. This criterion is not met.” Staff Report 26.
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Because the applicant has not satisfied EC 9.8230(4)(b), I agree with the staff report that
the application cannot satisfy EC 9.8320(4)(c).
EC 9.8320(4)(c) is not satisfied.
F. EC 9.8320(5)
EC 9.8320(5) provides:
“The PUD provides safe and adequate transportation systems through
compliance with the following:
“(a)

EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and
Other Public Ways (not subject to modifications set forth in
subsection (10) below).”

EC 9.6810 pertains to block lengths and EC 9.6815 pertains to connectivity for streets.
There was a fair bit of confusion at the public hearing regarding exactly what was being proposed
by the applicant regarding streets. The City thought the applicant had submitted revised street
plans, while the applicant stated that it was merely providing alternative examples to demonstrate
that such alternatives were not feasible. In any event, the City addressed the issues in its October
30, 2019 memorandum:
“At the public hearing, the applicant’s representatives attempted to explain that
staff was mistaken about the intent of the various alternative street layouts they
provided in their supplemental materials dated September 13, 2019. They also
explicitly stated that there are no street connectivity exceptions requested in the
application and that except for the proposed realignment and extension of a
public street to connect with Everglade Avenue (see Everglade Avenue
Conceptual Grading Plan, CS-1), that none of the alternative layouts were
actually proposed or would result in amending their application and overall site
plans. Rather, they were ‘provided as an informative display as requested by the
City and not recommended by the professional design team’ (see text excerpted
from Rockrose Alt #1, R1).
“If staff understands the applicant correctly based on those statements at the
hearing, and upon further review of the ‘alternatives’ shown in their materials
dated September 13, 2019 (and resubmitted at the hearing) it becomes clearer
that they do not comply with street connectivity standards in certain areas, which
is further discussed below.
“Everglade Avenue
“Interestingly, the applicant does propose a new public street connection to
Everglade Avenue (again, see Everglade Avenue Conceptual Grading Plan, CS1) but asserts based on their information that the street could never be
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constructed due to steep slopes. If that is the case, it appears to staff that an
exception to EC 9.6815(2)(b) is warranted under EC 9.6815(2)(g), but the
applicant clearly does not request one. As a result, staff has remaining concerns
about how the proposal would comply with the requirement to minimize
excavation and embankment and avoid impacts to natural resources under the
related street connectivity standard at EC 9.6815(2)(e). A remedy could be to
request and demonstrate a street connectivity exception under EC 9.6815(2)(g),
and thereby also show compliance with EC 9.6815(2)(e) as it relates to
Everglade Avenue.
“Rockrose Lane
“With the applicant’s clarification, staff now recognizes their intent to show how
the four alternative alignments of Rockrose Lane help justify an exception to
block length requirements under EC 9.6810(1) (see Rockrose Alt #1-4, R1-R4).
Staff now believes there is enough information to grant an exception as it relates
to Rockrose Lane and its relationship to the block length of Road A. However,
staff remains concerned about the impacts to the adjacent Goal 5 conservation
setback on the east side of Rockrose Lane where it is currently proposed. The
applicant in their written testimony for the public hearing (see pages 16-17)
states that “it only overlaps the very outside of the Goal 5 setback,” and is “never
even close to the resource itself”. As with Everglade Avenue, staff has
remaining about how the alignment of Rockrose Lane would comply with the
requirement to minimize excavation and embankment and avoid impacts to
natural resources under the related street connectivity standard at EC
9.6815(2)(e).
“A remedy could be to make a relatively minor shift of the street alignment
toward the west, to avoid impacting the protected conservation setback area. It’s
also not clear whether and how this specific impact area is addressed with
respect to Standards Review requirements. Staff’s understanding to date is that
their application for Standards Review only addresses the private driveway
impacts within the /WR conservation setback along the east side of Tract H, so
if the impacts from Rockrose Lane will overlap or encroach into the conservation
setback on the west side of Tract H in any way, it would either require Standards
Review approval or need to be relocated outside the conservation setback area.
Additional clarification from the applicant on this topic would be helpful.
“Road A
“The applicant provides additional clarification in their written testimony for the
public hearing (see page 17) acknowledging that their original proposal
terminated Road A just shy of connecting to the undeveloped Coryell Ridge park
property to the east. They walk through various iterations of their attempts to
respond to staff concerns throughout the process, stating that doing so
(extending Road A to the east property line) would be of questionable value, it
would cause them to lose a proposed lot/dwelling, and that the property to the
east is outside the Urban Growth Boundary, none of which was really articulated
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as a request for an exception under EC 9.6815(2)(g) (nor would it provide as
basis for one). They say that in their September submittal, the applicant “left
extending Road A in the proposal as an illustration” and that extending Road A
is ‘sort of dumb’ (see Road A Conceptual Extension Exhibit, CS-3). They go
on to say, “Look at a better alternative, extending a new road – Road F –
northward to Moon Mountain instead”. Yet, as discussed below, and clarified
by the applicant at the hearing, the exhibit for Road F is not intended to represent
what they actually propose.
“Staff is still left with an ambiguous proposal, and one that still either needs to
provide required street connections to all undeveloped or partially developed
property that is adjacent to the development under EC 9.6815(2)(c) (e.g. both
the Moon Mountain park property and the Coryell Ridge property) or
demonstrate that an exception is warranted under EC 9.6815(2)(g). It is still not
clear to staff what they really propose, or how it complies with the street
connectivity requirements.
“Road F
“Regarding Road F near the northeast corner of the subject property and adjacent
to Moon Mountain Park (see Road F Exhibit, F1), and based on the applicant’s
statements at the hearing, staff assumes now that the applicant does not actually
propose the extension of Road F to connect with the adjoining undeveloped park
property. Such a connection does appear to be required according to EC
9.6815(2)(c), but their written statement suggest only that because this is Cityowned open space there doesn’t appear to be a need for street here. They
complain that staff didn’t bring up this topic sooner than in the staff report for
the public hearing but remain unresponsive to what the actual language of the
standard requires, and they have not sought any exception to the street
connectivity standards under EC 9.6815(2)(g). They suggest that ‘if staff wants
Road A extended, we’ll do so. Road A will go to the east property line at Coryell
Ridge and the pedestrian path will continue to connect to Moon Mountain.’
“Alternatively, if ‘staff likes the Road F idea, we’ll provide Road F and leave
Road A as originally proposed’ (see page 18 of the applicant’s written public
hearing testimony). Unfortunately, the applicant does not couch any of these
options squarely in the context of the language of the street connectivity
standards themselves. It is not staff’s job to decide for the applicant whether to
propose the streets to meet the standards, or to seek an exception, but those
appear to be the two choices available to the applicant in their effort to
demonstrate compliance.
“Road E
“With respect to Road E, the applicant takes similar approach by implying that
it’s up to the City to decide where the road should go, but again, does not couch
the options squarely in the context of the language of the street connectivity
standards themselves (see page 18 of the applicant’s written public hearing
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testimony). In their September submittal (see Road Exhibit E, E1 and New Road
E Conceptual Grading Exhibit, CS-4) they show two different locations for a
potential extension of Road E to undeveloped property to the south. Additional
clarity is now provided in their written hearing testimony (again, see page 18)
where they say, ‘in our September submittal we included both the Tax Lot 703
illustration and the Tax Lot 704 illustration as said we would provide the 703
location.’ Assuming the easternmost Tax Lot 703 location is represented on
their September submittal materials as the New Road E Conceptual Grading
Exhibit, CS-4, it appears that this street connection would meet the street
connectivity requirements and not exceed the street grade limits such that the
street could be constructed to City standards. On the other hand, the
“alternative” location for Road E to the west, shown as Road Exhibit E, E1,
would appear to exceed street grade limits and may warrant an exception to
street connectivity standards due to physical preclusion under EC 9.6815(2)(g),
but the applicant has not requested one as it relates to the adjoining undeveloped
Tax Lot 704.”
I agree with City staff.
EC 9.6835 pertains to public accessways. The staff report concludes that all of the public
accessways are not satisfied:
“The applicant’s revised written statement (dated April 30, 2019) provides a
discussion under this standard about potential public accessways (see pages 5254) and summarizes that public accessways are provided in six different
locations as follows:
• Sidewalks at Road C, Brackenfern Road, Rockrose Lane, Road D and Frontage
Road;
• Off-street public accessway from Road A to the adjacent Moon Mountain Park.
“For clarification, it appears that the applicant is counting what would otherwise
be required public sidewalks along proposed public streets to constitute ‘public
accessways.’ However, according to the City’s adopted Design Standards for
Eugene Street, Bikeways, and Accessways, public accessways are generally
separated from streets with a minimum right-of-way and paving width of 10-feet
and are most typically used to provide separate connections for bicycles and
pedestrians between cul-de-sacs or to adjoining undeveloped property or park
land. The applicant does not explain how it can rely on sidewalks along public
streets to meet these standards, nor provide enough detail to show how they will
comply regarding several potentially required public accessways, other than
street connections. Staff’s itemized responses to the applicant’s summary listed
on page 53 of their written statement are provided below:
“a. While staff does not agree that a public sidewalk along the proposed street
connection to the Ruff/Carrol property (Road C) qualifies as a public accessway
that would meet the applicable design standards for such a facility, none is
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necessary so long as the public street connection with sidewalks is provided as
proposed.
“b. Staff agrees that the Hendricks Hill PUD is considered developed and that
no additional public accessway connection should be required contingent upon
the applicant’s revised proposal for a public street connection to Everglade
Avenue. The applicant states in their ‘Applicant Response to Referral
Comments’ (dated September 30, 2019) that a public street connection will be
provided to Everglade Avenue, but revised site plans clearly depicting this
change and the resulting impacts to the previous lot layout would still be
necessary to confirm compliance with all code requirements.
“c. Staff agrees that the public street connections to the approved but
undeveloped streets known as Rockrose Lane and Brackenfern Road within East
Ridge Village PUD are required to meet street connectivity standards. No
additional public accessways are required beyond the sidewalks that will be
provided along these public streets. No such potential connections beyond the
streets would appear feasible given the approved layout of the East Ridge
Village PUD.
“d. The applicant appears to be proposing a public accessway to the undeveloped
Moon Mountain Park property to the north, extending from Road A near the
northeast corner of the subject property. However, no design detail is provided
to show how it would meet the applicable standards for design and construction.
The applicant indicates that Road A could be relocated to provide a full street
connection here (see new Road F, as shown on Exhibit F1 of the revised
materials submitted on September 30, 2019), yet the applicant states in their
supplemental narrative that street connectivity is not warranted here given the
intended use of the adjoining park for passive recreation and as a natural area.
The applicant stands by their original proposal to provide a pedestrian
connection to the park, but if staff should disagree and require street
connectivity, the applicant agrees to a new public street at this location. Staff is
not able to make this decision for the applicant outside of what the code requires,
and as addressed under street connectivity standards the applicant has not
demonstrated that a street connectivity exception is warranted under EC
9.6815(2)(g). The applicant will either need to demonstrate that an exception is
warranted, or alternatively submit revised plans and other evidence needed to
show how the public accessway standards will be met.
“e. The applicant notes that the adjoining undeveloped ‘Betz-Evans’ property is
privately owned, with a Park and Open Space designation and PRO (Park,
Recreation and Open Space) zoning. The applicant asserts that this is private
property, which cannot be developed due to the zoning and plan designation,
and because of this, ‘no public accessway would be appropriate. Thus none is
proposed’. This response does not address the requirement in the standard for
public accessway connections to adjoining undeveloped sites, and the potential
for access to the open space in that area and future connection to the ridgeline
trail system is one of the situations in which a public accessway would appear
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to be required. While the City could make findings to demonstrate consistency
with constitutional requirements (i.e. ‘Dolan findings’) for such a connection, it
is not the City’s responsibility to decide where to locate or how to design such a
connection.
“f. The applicant again indicates that a public accessway is proposed by way of
sidewalks along a public street (Road D) to the ‘Betz-Evans’ property, near the
southwest corner of the subject property toward the ridgeline. While the
sidewalks do not technically constitute a public accessway as described
previously, staff concludes that no additional public accessways would be
needed assuming this public street connection is provided.
“g. The applicant proposes reliance on public street sidewalks along the
Frontage Road adjacent to 30th Avenue for a connection westward to the Ribbon
Trail park property and beyond to the adjoining neighborhood. So long as the
sidewalks are provided as proposed along this new street, no additional or
separate public accessway would appear to be required.
“h. The applicant notes that the last segment of adjoining park land along the
west boundary of the site will also be served by the sidewalks on the Frontage
Road, but there is another proposed cul-de-sac (Road B) very near the park
property boundary and no public accessway is proposed or discussed in the
application.
“For the reasons articulated above, staff does not have enough information from
the applicant, or clarity about various alternatives they have most recently
presented, to conclude that the public accessway requirements at EC 9.6835 are
fully met. Staff also notes that the provisions of EC 9.6835 may provide some
flexibility under Adjustment Review, however, the applicant has not discussed
this option under EC 9.8030(20).” Staff Report 35-36.
I agree with City staff.
EC 9.6875 pertains to private street design standards. The staff report explains that the
application does not satisfy this requirement:
“As discussed above at EC 9.6835 Public Accessways and incorporated herein
by reference, the applicant’s proposal is unclear, and staff cannot make adequate
findings or conditions of approval for this criterion.”
I agree with City staff.
EC 9.8320(5) is not satisfied.
G. EC 9.8320(6)
EC 9.8320(6) provides:
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“The PUD will not be a significant risk to public health and safety, including but
not limited to soil erosion, slope failure, stormwater or flood hazard, or an
impediment to emergency response.”
The staff report concluded that the application did not satisfy EC 9.8320(6) regarding soil
erosion and slope failure:
“Regarding soil erosion, staff notes that an erosion prevention permit will be
required prior to any ground-disturbing activities. With respect to slope failure,
the Level 2 Geotech report submitted with the application recognizes the
presence of existing visible and mapped landslides and the potential for shallow
surface sloughing on steeper slopes in drainage channels but concludes that these
concerns can be mitigated using specific earthwork techniques under
geotechnical review and observation. However, due to concerns about the
adequacy of the applicant’s geotechnical analysis related to off-site impacts,
particularly as needed to address the potential for slope failure near 30th Avenue
and along the Frontage Road, Public Works staff finds that the applicant has not
sufficiently addressed the requirement here regarding the risk of slope failure
under this criterion. The findings at EC 9.8320(10)(d) and the related SHS
policy addressing geotechnical analysis requirements are also incorporated here
by reference.”
The applicant argues that this issue is very similar to the situation in the Capital Hill PUD
case. Without recounting all the twists and turns in that case, the applicant explains that if the
conditions of approval imposed by the Planning Commission on remand from LUBA were
imposed in the present case then the approval criterion would be satisfied. It is not clear to me that
this would solve the problem identified by the City. As this case is almost certainly going to be
appealed to the Planning Commission, the Planning Commission may decide if such a condition
of approval is sufficient.
EC 9.8320(6) is not satisfied.
H. EC 9.8320(10)
EC 9.8320(10) provides:
“EC 9.8320(10): The PUD complies with all of the following (An approved
adjustment to a standard pursuant to the provisions beginning at EC 9.8015 of
this land use code constitutes compliance with the standard):
“(a) EC 9.2000 through 9.4170 regarding lot dimensions and density
requirements for the subject zone. Within the /WR Water Resources
Conservation Overlay Zone, no new lot may be created if more than 33%
of the lot, as created, would occupied either:
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“1.

The combined area of the /WR conservation setback and any portion for
the Goal 5 Water Resource Site that extends landward beyond the
conservation setback; or

“2.

The /WQ Management Area.”

EC 9.2761(1)(c) provides:
“(1) Lot Standards.
“* * * * *
“(c)

Lot area, frontage, and width minimums may be modified with an
approved cluster subdivision in R-1 or Planned Unit Development
(PUD) in any zone.”

The staff report concludes that the application does not meet the lot standards:
“The applicant requests flexibility under EC 9.8300 Purpose of Planned Unit
Development, for minimum street frontage for Lots 1, 2, 3, 23, 24, 52, 53, 55,
77, 78, 100, 101, 114, 115 and 116 since these lots do not have frontage on a
street; instead taking access from shared private driveway easements. According
to the applicant, providing access to these lots through private shared easements
preserves trees and vegetation by limiting extraneous grading and cut and fill
with the reduced width of a private driveway, and encourages project infill and
clustering of lots.
“Staff has assessed this request for flexibility under EC 9.8320(10)(k) below,
which is incorporated herein by reference. In staff’s opinion, the applicant has
not adequately demonstrated how the preservation of existing natural resources
and the opportunity to enhance habitat areas is achieved with the proposed
flexibility to the lot standards. Staff fails to see how it is possible for the
applicant to claim the preservation of natural resources and enhancement of
habitat areas if the submitted Tree Preservation Plan does not meet the required
criteria, as discussed in EC 9.8320(4), also incorporated here by reference.
Additionally, staff’s review found that none of the site plans include clear lot
dimension measurements and staff is unable to determine if any lots need a
modification of the minimum lot width requirement.
“Although the code allows for flexibility through the PUD process for lot
standards, the applicant has not clearly identified if any lots specifically need a
modification for lot width, nor has the applicant demonstrated specific evidence
that supports the request for flexibility for minimum lot frontage requirement,
therefore staff cannot make a recommendation at this time that the applicant has
demonstrated compliance with this criterion.” Staff Report 46.
This application does not meet this requirement for the same reason as many of the others
– because of the tree preservation requirements. I agree with City staff.
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EC 9.6505(5) pertains to bicycle paths and accessways. As discussed earlier under EC
9.8635, this requirement is not satisfied.
EC 9.6710 pertains to Geological and Geotechnical Analysis. The staff report concluded
this requirement was not satisfied:
“In this case, this site is exempt from the geotechnical standards at EC
9.6710(3)(f) based on its Goal 5 status but requires review based on the South
Hills Study. The applicant submitted a report (Geotechnical Engineering Report
– LaurelRidge Tentative PUD, dated August 01, 2018), prepared by Branch
Engineering and stamped by Ronald J. Derrick, P.E. The report includes a
review of five exploratory borings, twenty-nine test pits, USGS Eugene
Topographic Maps, Lane County Area Web Soil Surveys, DOGAMI Digital
Geologic Map, LIDAR data, Geologic Hazard and Geotechnical Recon by Gary
C. Sandstorm, and review of plans and documentation from Lane County
Department of Public Works.
“This report, which also includes the Geologic Hazard and Geotechnical
Reconnaissance report by Gary C. Sandstorm (dated April 13, 2012), notes that
slopes of up to 55 percent exist on the site and borings indicated a depth to
bedrock of 2.5 to 8.5 feet as well as the existence of varying levels of weathered
siltstone material overlying un-weathered Eugene formation siltstone. Based on
this information, it appears both Conditions 1 and 5 of the related SHS policy
exist and an “adequate review” of both on-site and off-site impacts is required
by a qualified engineering geologist under EC 9.8320(2), to demonstrate
compliance with that applicable adopted refinement plan policy.
“To provide a gauge of what an ‘adequate review’ includes, staff notes that if
the geotechnical standards did apply, at a minimum a Level Two Analysis would
be required since the proposed development is a PUD with slopes greater than
5% and because the proposed development includes dedication and construction
of public streets, drainage, and wastewater systems. Public Works staff did
confirm that the applicant’s analysis complies with Administrative Order AO58-02-25-F and meets the Level Two Analysis requirements for a Geotechnical
Analysis that would be typically required. This report includes a compilation of
record geological data, analysis of site characteristics, sub-surface investigation
and testing to establish soil types and distribution, and a report that includes site
and soil characteristics in relation to the proposed development identification of
potential problems, and recommendations for design and construction
techniques and standards consistent with other standards applicable to the
development proposal.
“The report recognizes the presence of existing visible and mapped landslides
and the potential for shallow surface sloughing on steeper slopes in drainage
channels but concludes that these concerns can be mitigated using specific
earthwork techniques under geotechnical review and observation.
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“The report also recommends the following condition of approval:
“Prior to final plat approval, a geotechnical analysis from a certified engineer,
with specific recommendations for design and construction standards, shall be
provided with any applications for Privately Engineered Public Improvement
(PEPI) permits, as well as building permits and site development permits for the
initial construction of infrastructure, and residences on individual lots. The
development proposed with each permit shall adhere to the recommended
standards for design and construction as contained in the related geotechnical
analysis.”
“The report also recommends future localized slope stability analysis once
project grading and building plans have been developed. The report concludes
that ‘Based on our analysis of soil properties and the slope stability, and
assuming further localized and site-specific geotechnical analysis will occur
prior to construct, it is our opinion that the risks related to soil erosion and
existing slope instability are generally low and that the site can be developed
with low-density single-family homes provided the recommendations contained
in this report and any subsequent geotechnical studies for the proposed
development.’
“The Geologic Hazard and Geotechnical Reconnaissance report indicates that
‘site risks due to liquefaction, surface rupture, lateral spreading and tsunami
inundation at the site are either very low or absent’. It also concludes that the
proposed development is feasible provided the recommendations in the report
are incorporated into the planning and design of the project. Adherence to the
report recommendations is also typically required during the subsequent PEPI
permit and building and site development processes.
“However, off-site impacts have not been adequately addressed by either this
report or by the more recently submitted Technical Memorandum from Branch
Engineering (dated July 30, 2019). As stated in that memo, Branch Engineering
has not conducted any tests within the 30th Avenue right-of-way to date. Also,
the applicant states that EWEB has constructed a 12-inch waterline roughly
parallel to the proposed Frontage Road. The applicant asserts that the water line
has no maintenance issues associated with land movement during the 5-year
period since the waterline was installed. However, at the time of this review, the
applicant has not submitted any documentation either from EWEB or from their
own geotechnical work that supports their claim. Further, the Technical
Memorandum does not discuss any potential on or off-site impacts from the
proposed secondary emergency access road up the steep embankment to 30th
Avenue. As discussed in referral comments from Lane County Transportation
Planning staff (see Attachment D), the future construction of the Frontage Road
must occur in a manner that assures the slope stability of 30th Avenue and the
northeast offramp to Spring Boulevard. Repairs to successfully stabilize the area
were completed in 1996, but Lane County comments indicate it will be
necessary for the developer to provide more detail, including a geotechnical
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analysis, showing that the stability of the 30th Avenue embankment will not be
negatively impacted.
“In their most recent response to the applicant’s supplemental materials, dated
October 7, 2019, Lane County Transportation Planning states that they cannot
approve the proposed accesses from Spring Boulevard (Frontage Road) and
from 30th Avenue (the secondary emergency access road). Due to significant
concerns expressed in the Lane County referral comments received to date,
Public Works staff believe that additional coordination and information will be
necessary from the applicant to show that it will be feasible to meet the County’s
requirements and thereby address the requirement for adequate off-site review
by a qualified geotechnical engineer.” Staff Report 50-52.
The applicant argues that it has addressed all of the concerns in the staff report, but I do
not see that it has. I agree with City staff.
EC 9.6710 is not satisfied.
EC 9.6791 pertains to stormwater flood control. The staff report concluded that this
requirement is not satisfied:
“In order to protect lives and properties from flood and drainage hazards,
stormwater runoff from development sites (as calculated utilizing the Rational
Method and considering all developments having received tentative or final plan
approval) shall be discharged into existing stormwater flood control facilities
that have the capacity to handle the stormwater runoff; or, be retained or detained
onsite; or, discharged into a new stormwater flood control facility constructed
by the applicant. Proposed and required stormwater flood control facilities shall
be designed and constructed in compliance with code requirements. The
applicant calculated the stormwater runoff using software which utilizes the
Santa Barbara Unit Hydrograph Method. This method is acceptable and is
considered an equivalent hydrological analysis to the Rational Method.
“Per the applicant’s Stormwater Management Plan and Drainage Study (dated
April 30, 2019) stamped by Nathan Patterson, P.E., the stormwater treatment
and management plan for the development includes the construction of public
streets, private streets, and joint-use driveways. This report has identified the
existing conditions and identifies 11 proposed storm drainage basins. Eight of
these basins will pick up the rooftop and street runoff with catch basins, detain
the runoff with properly sized detention vaults, and treat the runoff with
treatment manholes and filter strips before discharging into headwater drainages
for further treatment by existing vegetation. The ninth basin is comprised of all
the lots downhill of a public storm system and therefore will be reviewed for
flood control on an individual lot basis at the time of building permit but will be
detained to pre-development runoff rates and treated via a detention tank/vault,
level spreader and filter strip treatment train prior to discharge into headwaters.
The tenth basin is comprised of proposed shared private driveways, which will
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have runoff captured with catch basins, detained with detention vaults, treated
with BioClean Modular Wetlands, and released via a level spreader into a
vegetated filter strip. The eleventh and final basin is comprised of all areas
within the designated wetland/riparian tracts and buffers. Impacts to these areas
will primarily be avoided, and the runoff from this basin will drain in the same
rate and fashion as pre-development conditions. The applicant has proposed
designing conveyance and detention systems for the entire site to meet the flow
control requirements set forth in EC 9.6793.
“Capacity
“The development site is primarily located within the RA-100, RA-090, and RA080 sub-basins of the Laurel Hill Basin Master Plan. The easternmost portion of
the site is located within the LC000 sub-basin of the Willamette River Basin
Master Plan. At the time of the master plan modeling, historically, there had
been multiple downstream capacity issues north of the subject site and were
identified as capital project LH06C. This project has been constructed and was
noted in the Laurel Hill Basin Master Plan (LHBMP). According to section 3.2.1
of LHBMP, ‘Since this capital project has been constructed and incorporated
into the basin mode, previously identified flooding problems in the drainage
system between Riverview and Augusta are no longer expected to present
flooding problems’. In addition, the LHBMP has identified flooding issues in
several segments adjacent to the Willamette River. However, it is noted in the
master plan that ‘these segments are flooded due to high water levels in the
Willamette River, not as a result of insufficient capacity for runoff from
upstream drainage areas’. Therefore, there are no known downstream capacity
issues.
“Discharge Locations
“Basins 1 through 6 and 8 of the applicant’s proposal are all proposed to be
discharged via level spreaders and filter strips. Of these, Basins 1 through 3, 5,
6, and 8 are proposed to have a discharge location that is immediately upstream
of a Goal 5 riparian and/or wetland area and will therefore be discharged into a
natural drainage way. Basin 4 will discharge via level spreader and filter strip
within proposed Lot 65.
“Basin 7 is proposed to be collected and detained via detention vaults and will
ultimately connect to the proposed stormwater system within Rockrose Lane.
No stormwater system currently exists within Rockrose, but it is planned as a
part of the Eastridge Village PUD development immediately adjacent to and
north of the project site.
“As stated earlier, Basin 9 is comprised of all lots downhill of the proposed
public stormwater system and will be reviewed for flood control on an individual
lot basis at the time of building permit. It has been noted in the applicant’s
stormwater report that individual lots will be detained to pre-development runoff
rates and treated via a detention tank/vault, level spreader and filter strip
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treatment prior to discharge into headwaters. Because the runoff will be detained
to pre-development rates, and discharge locations will mimic existing
conditions, the flood control standards will be satisfied.
“As stated earlier, Basin 10 is comprised of proposed shared private driveways,
which will have runoff captured with catch basins, detained with detention
vaults, treated with BioClean Modular Wetlands, and released via private level
spreader into a vegetated filter strip.
“As stated earlier, Basin 11 is comprised of all areas within the designated
wetland/riparian tracts and buffers. Impacts to these areas will primarily be
avoided, and the area’s runoff will drain in the same rate and fashion as predevelopment conditions.
“However, Public Works notes that several of the proposed basin boundaries do
not appear to be accurate and would need to be updated so that Public Works is
able to perform proper and accurate analysis. For compliance with this standard,
the proposed basin boundaries will need to be revised to properly reflect the
resulting drainage patterns and ensure accuracy of stormwater flood control
analysis.
“The results from infiltration testing confirms that the soils (Hydrologic Groups
C and D) mapped at this site are not appropriate for on-site infiltration, which is
why the applicant has proposed a series of underground mechanical forms of
collection, detention, treatment, and discharge. Staff confirms that the proposed
detention system demonstrates conceptual compliance with this standard and EC
9.6791(3)(b)(2), subject to a more detailed review for compliance with
applicable standards during subsequent permit reviews. However, the proposed
basin boundaries will need to be revised to properly reflect the resulting drainage
patterns and ensure accuracy of stormwater flood control analysis, before a
positive recommendation can be made under this standard.” Staff Report 53-55.
The applicant has attempted to respond to the issues identified in the staff report. The
applicant’s engineer has suggested amendments to the plan and proposed conditions of approval
to remedy the problems. The proposals have also not been reviewed by the applicable City staff.
The proposed conditions of approval are not particularly specific and potentially defer compliance
with the approval criteria to a later stage that does not provide for a public process. As this case
will almost certainly be appealed to the Planning Commission, the applicant will have the
opportunity to propose conditions of approval to the Planning Commission.
EC 9.6791 is not satisfied.
EC 9.6792 pertains to stormwater quality. The staff report concluded that the BioClean
Modular Wetlands do not adequately demonstrate compliance with the requirement:
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“In order to meet the requirements of EC 9.6792(3)(c), which requires that
private streets or shared driveways be treated with infiltration or filtration
facilities, the applicant has proposed to utilize BioClean Modular Wetlands for
the primary treatment of the shared private driveways (Basin 10). As stated
earlier, poor soils prevent infiltration facilities on the development site. The
BioClean Modular Wetland utilizes filtration through its wetland media and
plant uptake in order to achieve the filtration process. Overflow of these facilities
will discharge into a level spreader and filter strip prior to discharge into the
wetland and adjacent tributaries.
“Staff notes that it is unclear on the site plans and in the report how the public
runoff on the northern portions of Brackenfern Road and Rockrose Lane will be
treated. For that reason, Public Works staff needs an updated analysis from the
applicant to show how the runoff from the northern portions of Brackenfern
Road and Rockrose Lane will be treated prior to discharge into the proposed
piped conveyance system, consistent with the stormwater quality requirements
of EC 9.6792. The applicant will also need to address runoff treatment from the
northern portions of Brackenfern Road and Rockrose Lane, before a positive
recommendation can be made under this standard.” Staff Report 56.
For the same reason as under EC 9.6791, I agree with City staff.
EC 9.6793 is not satisfied.
EC 9.6797 pertains to stormwater operation and maintenance. The staff report concluded
that this requirement was not satisfied:
“As required by EC 9.6797(3)(d), applications proposing City operation and
maintenance of all or part of the stormwater facility must include an Operations
and Maintenance Agreement in accordance with the facility agreements adopted
as part of the Stormwater Management Manual. An agreement for the public
stormwater treatment manhole will be required as part of any future PEPI permit
process and prior to final subdivision approval.
“As depicted on Sheet 6.0 – Stormwater Plan, the proposed storm drainage
system will include a variety of public and private systems. Conditions related
to maintenance of the individual systems will be imposed at the time of the
tentative subdivision reviews and subsequent permitting reviews.
“Based on the available information and findings above, additional analysis is
needed from the applicant before Public Works staff can recommend approval
under applicable stormwater standards.” Staff Report 57-58.
For the same reason as under EC 9.6791 and EC 9.6793, I agree with City staff.
EC 9.8320(10 is not satisfied.
I. EC 9.8320(11)
EC 9.8320(11) provides:
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“EC 9.8320(11): The proposed development shall have minimal off-site
impacts, including such impacts as traffic, noise, stormwater runoff and
environmental quality.”
The staff report concludes that this requirements is not satisfied:
“Stormwater – As discussed previously, Public Works staff notes that several of
the proposed basin boundaries in the applicant’s stormwater analysis do not
appear to be accurate and need to be updated to properly reflect the resulting
drainage patterns, before a positive recommendation can be made under EC
9.6791 Stormwater Flood Control. As also discussed in the following Standards
Review evaluation in Section 3 of this staff report, the applicant has not
specifically addressed the criteria for allowing runoff into protected Goal 5 (/WR
Water Resource) areas, so staff cannot conclude the proposal will have minimal
impacts without more information.
“Off-Site Impacts – As noted at EC 9.8320(2), the applicant’s submitted GER
does not address off-site impacts, either in this report or by the more recently
submitted Technical Memorandum from Branch Engineering (dated July 30,
2019). The GER has not addressed possible geotechnical issues regarding the
construction of the Frontage Street and the slope stability along 30th Avenue
which is a concern raised by Lane County Transportation Planning staff. The
necessary evidence has not been provided that the construction of this road will
minimize off-site impacts. Also, no conclusive information is provided
regarding potential impacts from this development in relation to any existing or
future nearby off-site residential developments to the north of this site.
“Based on the above findings, this criterion has not been met.” Staff Report 6061.
This requirements is not met due to the deficiencies discussed earlier regarding stormwater
and geotechnical issues. I agree with City staff.
EC 9.8320(11) is not satisfied.
J. Disposition
In the applicant’s final legal argument, it states that because it is expecting a denial it will
invoke ORS 197.522, which provides:
“Local government to approve subdivision, partition or construction; conditions.
“(1) As used in this section:
“(a)

‘Needed housing’ has the meaning given that term in ORS
197.303.

“(b)

‘Partition’ has the meaning given that term in ORS 92.010.
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“(c)

‘Permit’ means a permit as defined in ORS 215.402 and a permit
as defined in ORS 227.160.

“(d)

‘Subdivision’ has the meaning given that term in ORS 92.010.

“(2)

A local government shall approve an application for a permit,
authorization or other approval necessary for the subdivision or
partitioning of, or construction on, any land for needed housing that is
consistent with the comprehensive plan and applicable land use
regulations.

“(3)

If an application is inconsistent with the comprehensive plan and
applicable land use regulations, the local government, prior to making a
final decision on the application, shall allow the applicant to offer an
amendment or to propose conditions of approval that would make the
application consistent with the plan and applicable regulations. If an
applicant seeks to amend the application or propose conditions of
approval:

“(4)

“(a)

A county may extend the time limitation under ORS 215.427 for
final action by the governing body of a county on an application
for needed housing and may set forth a new time limitation for
final action on the consideration of future amendments or
proposals

“(b)

A city may extend the time limitation under ORS 227.178 for final
action by the governing body of a city on an application for needed
housing and may set forth a new time limitation for final action on
the consideration of future amendments or proposals.

A local government shall deny an application that is inconsistent with the
comprehensive plan and applicable land use regulations and that cannot
be made consistent through amendments to the application or the
imposition of reasonable conditions of approval.”

The applicant explains that although there is no case law involving this statute, it is
anticipated that the applicant will amend its application before the Planning Commission, and the
Planning Commission will likely be in the unusual position of accepting evidence. I am
sympathetic to the applicant’s plight. The applicant has spent many many years just trying to get
housing approved on land that is clearly planned and zoned for housing. The applicant has
expended Herculean efforts to satisfy, as they put it, “a field of discretionary, conflicting wickets
that must be navigated, and the City has the discretion to decide whether the applicant chose the
right path through the wickets.” This is also hardly a case of an obstinate applicant who only wants
to do this their own way. Numerous times, the applicant has said just tell us what you want us to
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Attachment E

DRAFT FINAL ORDER OF THE EUGENE PLANNING COMMISSION ON
PROCEDURAL ISSUES RELATED TO THE HEARING OFFICIAL’S DECISION ON
THE LAUREL RIDGE TENTATIVE PUD APPLICATION (City File: PDT 18-3)
______________________________________________________________________________
I.

INTRODUCTION

The proposed project involves a request for a tentative PUD approval for a 122-lot single-family
residential subdivision with public streets, open space, and associated infrastructure. The
development site totals approximately 98 acres with a majority of the site, approximately 75
acres, zoned R-1/WR/PD Low-Density Residential with Water Resources Conservation and Planned
Development Overlays. A smaller portion of the site, approximately 24 acres, is zoned PRO Park
and Recreation Open Space.
The applicant (Steve King, Environ-Metal Properties, LLC) submitted the request for tentative PUD
approval on July 26, 2018. The applicant requested the application be deemed complete on
January 15, 2019. The applicant requested multiple time extensions and the public hearing was
held on October 23, 2019. The Hearings Official held open the record seven days for submission of
new evidence and argument, seven additional days for responses to the new evidence and
argument, and an additional seven days for the applicant’s final legal argument. On November 21,
2019, the Hearing Official issued a decision denying the tentative PUD application.
Two separate appeals of the Hearings Official’s decision were filed on December 4, 2019. One
appeal was filed by Bill Kloos PC, on behalf of the applicant. The second appeal was filed by Stan
Dura, on behalf of the Laurel Hill Valley Citizens neighborhood association.
As part of the applicant’s final written argument before the Hearings Official, and cited within the
applicant’s appeal statement (see pages 2 through 6), the applicant invoked the applicant’s right
to proceed under ORS 197.522, a state statute that allows the applicant to amend the application
and propose conditions of approval that would bring the application into compliance with the
City’s land use regulations. ORS 197.522 also gives the City the authority to extend the time for
final action on an application beyond the limitations mandated under ORS 227.178 (the “120-day
rule”) and to set a new time limitation for final action on the amendments and/or conditions of
approval proposed by the applicant.
II.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Planning Commission has identified four specific procedural issues that appear to require
affirmative action in response to the applicant’s invocation of Oregon Revised Statute (ORS)
197.522.
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After consideration of the applicable law, the appeals filed, and staff’s recommendation, the
Planning Commission makes the following findings of fact, conclusions of law and procedural
determinations with respect to the applicant’s invocation of ORS 197.522. The Planning
Commission’s deliberations supporting this decision took place on December 30, 2019.

Issue #1 – Invoking ORS 197.522

The first issue is the question of whether the applicant has the right to invoke ORS 197.522.
ORS 197.522 - Local government to approve subdivision, partition or construction;
conditions.
(1)
As used in this section:
(a)
"Needed housing" has the meaning given that term in ORS 197.303.
(b)
"Partition" has the meaning given that term in ORS 92.010.
(c)
"Permit" means a permit as defined in ORS 215.402 and a permit as
defined in ORS 227.160.
(d)
"Subdivision" has the meaning given that term in ORS 92.010.
(2)
A local government shall approve an application for a permit, authorization or
other approval necessary for the subdivision or partitioning of, or construction
on, any land for needed housing that is consistent with the comprehensive plan
and applicable land use regulations.
(3)
If an application is inconsistent with the comprehensive plan and applicable
land use regulations, the local government, prior to making a final decision on
the application, shall allow the applicant to offer an amendment or to propose
conditions of approval that would make the application consistent with the plan
and applicable regulations. If an applicant seeks to amend the application or
propose conditions of approval:
(a)
A county may extend the time limitation under ORS 215.427 for final
action by the governing body of a county on an application for needed
housing and may set forth a new time limitation for final action on the
consideration of future amendments or proposals.
(b)
A city may extend the time limitation under ORS 227.178 for final action
by the governing body of a city on an application for needed housing and
may set forth a new time limitation for final action on the consideration
of future amendments or proposals.
(4)
A local government shall deny an application that is inconsistent with the
comprehensive plan and applicable land use regulations and that cannot be
made consistent through amendments to the application or the imposition of
reasonable conditions of approval.
To invoke ORS 197.522, the tentative PUD application must involve “needed housing” as defined
in ORS 197.303:
ORS 197.303(1) – As used in ORS 197.307 (Effect of need for certain housing in urban
growth areas), “needed housing” means all housing on land zoned for residential use or
mixed residential and commercial use that is determined to meet the need shown for
housing within an urban growth boundary at price ranges and rent levels that are
{00337712;2}

Final Order: Laurel Ridge Application (PDT 18-3)

Page 2
PC Agenda - Page 196

Attachment E
affordable to households within the county with a variety of incomes, including but not
limited to households with low incomes, very low incomes and extremely low incomes,
as those terms are defined by the United States Department of Housing and Urban
Development under 42 U.S.C. 1437a. “Needed housing” includes the following housing
types:
(a) Attached and detached single-family housing and multiple family housing for both
owner and renter occupancy;
(b) Government assisted housing;
(c) Mobile home or manufactured dwelling parks as provided in ORS 197.475 (Policy) to
197.490 (Restriction on establishment of park);
(d) Manufactured homes on individual lots planned and zoned for single-family
residential use that are in addition to lots within designated manufactured dwelling
subdivisions; and
(e) Housing for farmworkers.
Although the applicant in this case has chosen to proceed under the City’s “General” (i.e.,
discretionary) approval track for tentative PUDs, rather than the City’s “Needed Housing” (clear
and objective) approval track, the tentative PUD application is an approval necessary for the
construction needed housing as defined by ORS 197.303 because the application proposes the
creation of 122 residential lots for detached single family housing, and the proposed housing will
meet the need shown for housing within Eugene’s urban growth boundary.
The Planning Commission finds that the applicant may invoke ORS 197.522, as the proposed
project qualifies as “needed housing” under ORS 197.303. The fact that the applicant sought
tentative PUD approval according to the “discretionary track” approval criteria in the Eugene Code
does not affect the applicant’s ability to invoke ORS 197.522. The Planning Commission concludes
that ORS 197.522 has been properly invoked, and the applicant may therefore make changes to
the application, submit new evidence in support of those changes, and propose conditions of
approval in an effort to demonstrate compliance with the tentative PUD approval criteria
contained in EC 9.8320.

Issue #2 – Timeframe for Review

ORS 197.522(1) requires the City to approve applications for needed housing that are consistent
with the City’s adopted comprehensive plan and the City’s applicable land use regulations.
Conversely, ORS 197.522(4) requires the City to deny an application that is inconsistent with the
comprehensive plan and applicable land use regulations. In this case, the Hearings Official
determined that the tentative PUD application was not consistent with applicable land use
regulations because it did not meet the approval criteria in Eugene’s land use code. Accordingly,
the Hearings Official denied the tentative PUD application.
Following the Hearings Official’s denial of the tentative PUD application, the applicant invoked
ORS 197.522(3), which provides that if, as here, an application is inconsistent with the City’s
comprehensive plan or land use regulations, before making a final decision on the application,
the City must allow the applicant to offer an amendment or propose conditions of approval that
would make the application consistent with the City’s comprehensive plan and land use
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regulations. The applicant has asserted its right to propose such amendments and/or conditions.
ORS 197.522(3)(b) relieves the City from compliance with ORS 227.178 (the “120-day rule”) and
allows the City to set a new timeframe for a final local decision on the amended application. ORS
197.522 does not provide any guidance regarding the time within which a local government must
make a final local decision on an application amended pursuant to ORS 197.522. The Eugene Code
does not regulate time lines or procedures associated with ORS 197.522.
The Planning Commission finds that typically, pursuant to ORS 227.178, an applicant submitting a
new tentative PUD application would have 180 days to get the application to a point where it can
be deemed complete. The City would then have 120 days (with the possibility of up to 245 days of
extensions for a total of up to 365 days) to process the application and reach a final local decision.
In the case of a new tentative PUD application, it could take up to a year and a half between the
time the application submits the initial application and the time the City makes a final decision.
The Planning Commission also notes that based on the site plan submitted with the applicant’s
appeal statement, the amendments and/or conditions of approval ultimately proposed by the
applicant pursuant to ORS 197.522 are likely to significantly change the application. Such
amendments will require that the City re-open the record to accept new evidence and argument
from the applicant and interested parties.
The Planning Commission hereby adopts the following time frame for review of the applicant’s
amended tentative PUD application. Not later than 5:00 p.m. on June 30, 2020, the applicant
must prepare and submit to the City any proposed amendments and/or any proposed conditions
of approval that would make the tentative PUD application consistent with the City’s
comprehensive plan and land use regulations. The City will issue a final local decision on the
amended application on or before December 30, 2020. The time frame hereby adopted by the
Planning Commission is comparable to the typical time frame for a new application and, given the
amendments likely to be proposed by the applicant, will give the applicant and interested parties a
reasonable opportunity to review and comment on the proposed amendments, and will give the
City a reasonable amount of time to process the application.

Issue #3 – Decision-Making Authority

The applicant has chosen to appeal the Hearings Official’s decision denying the Laurel Ridge PUD
while at the same time invoking ORS 197.522. EC 9.7680 allows the Planning Commission, with
the concurrence of the applicant and with the payment of an additional fee, to remand the
application back to the original decision-maker (in this case, the Hearings Official).
EC 9.7680 Decision. Unless the applicant and appellant agree to a longer time period, the
planning commission shall make a decision within 15 days of the close of the
record. The planning commission shall affirm, reverse, or modify any decision,
determination, or requirement of the hearings official or historic review board. In
addition, upon concurrence of the applicant, including waiver of the right to a
decision within 120 days, and with the payment of an additional fee, the decision
can be remanded to the original decision-maker. Before reversing the decision, or
before changing any of the conditions of the hearings official or historic review
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board, the planning commission shall make findings of fact as to why the hearings
official or the historic review board failed to properly evaluate the application or
make a decision consistent with applicable criteria. The action must be agreed to
by a majority of the members present at the hearing. A tie vote results in affirming
the decision of the hearings official or the historic review board. The planning
commission’s action is final.
(Emphasis added).
Based on the site plan submitted with the applicant’s appeal statement, the amendments and/or
conditions of approval ultimately proposed by the applicant pursuant to ORS 197.522 are likely to
significantly change the tentative PUD application. For example, it appears that the applicant may
amend the tentative PUD application to propose a multi-family development clustered on the
west side of the development site. These amendments, if proposed, are a sharp contrast with the
applicant’s current proposal of a 122-lot detached single-family subdivision. Such amendments
will require that the City re-open the record to accept new evidence and argument from the
applicant and interested parties. While the Planning Commission could preside over a re-opened
record and a new public hearing, those are functions most often associated with the Hearings
Official. In contrast, the Planning Commission typically presides over “on-the-record” appeals
where the Planning Commission does not accept new evidence. A remand of this application to
the Hearings Official would more closely align with typical decision-making roles of the Hearings
Official and Planning Commission. If the Hearings Official’s decision on the amended application is
appealed, the appeal will return to Planning Commission as the final local decision maker.
The applicant has agreed to have the matter remanded back to the Hearings Official for
consideration of the applicant’s proposed amendments and/or conditions of approval. The
Eugene Code does not require the concurrence of appellants who are not the applicant for the
Planning Commission to remand the application.
The Planning Commission hereby remands this matter to the Hearings Official for consideration of
the applicant’s amended application according to the process and procedures contained in EC
9.7315-9.7340. In addition to the process required by EC 9.715-9.7340, the Planning Commission
directs the Hearings Official to hold a new public hearing on the amended application. The
Planning Commission further directs the Hearings Official to re-open the record to accept new
evidence and argument related to the amended application. The Hearings Official’s decision on
remand may be appealed consistent with EC 9.7650 -9.7685.

Issue #4 – Current Appeals on Hold

The final procedural issue relates to the fact that two appeals have been filed, one by the
applicant, and the other by the Laurel Hill Valley Citizens (LHVC). The Planning Commission finds
that the applicant’s invocation of ORS 197.522 necessarily requires a deviation from the regular
Eugene Code procedures for processing LHVC’s appeal. ORS 197.522 gives the applicant the right
to amend the application, which requires re-opening the record for new evidence and argument;
however, the Eugene Code provisions related to appeals of tentative PUD applications provide
that the Planning Commission will not accept new evidence in the appeal of a tentative PUD
application. The applicant’s invocation of ORS 197.522 therefore requires a step away from the
regular procedures for an appeal of a decision on a tentative PUD application.
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The Planning Commission has remanded this matter back to the Hearings Official to make an initial
decision on the amended application. It is plausible that some of the issues raised in LHVC’s
appeal will be resolved by the applicant’s proposed amendments. Once the applicant proposes
amendments and/or conditions of approval pursuant to ORS 197.522, the City will hold a public
hearing and re-open the record to allow submission of evidence and argument related to the
proposed amendments and/conditions, so LHVC and other interested parties will have ample
opportunity to provide input and testimony on the merits of the amended application. The
Hearings Official’s decision on remand is appealable consistent with the requirements of EC
9.7650 -9.7685. Appeals of the Hearings Official’s decision on remand will be heard by the
Planning Commission.
Because this process will deviate from the normal appeal procedures at EC 9.7655 through EC
9.7685, the Planning Commission hereby places both the applicant’s current appeal and LHVC’s
current appeal on hold. If the applicant or LHVC wish to appeal the Hearings Official’s decision on
remand, the applicant and/or LHVC may, within the time limits outlined in EC 9.7655, amend their
appeal statements to raise new issues related to the Hearings Official’s decision on remand.
III.

CONCLUSION

The foregoing findings and conclusions are adopted as the Final Order of the Eugene Planning
Commission on Procedural Issues related to the Hearing Official’s Decision on the Laurel Ridge
Tentative PUD Application (PDT 18-03), on this 30th day of December 2019. This decision is a final
local decision appealable to the Oregon Land Use Board of Appeals pursuant to ORS 197.825197.845.

______________________________
Lisa Fragala, Vice Chair
Eugene Planning Commission
Attachment A: Hearing Official’s Decision, dated November 21, 2019.
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From:
To:
Subject:
Date:

SOMMERS Lauren A
HALVERSON Daniel E; GIOELLO Nick R; FLOCK Gabriel; HANSEN Alissa H
FW: LaurelRidge PUD Appeal/Amendment
Wednesday, December 18, 2019 11:10:51 AM

From: Bill Kloos <billkloos@landuseoregon.com>
Sent: Wednesday, December 18, 2019 11:02 AM
To: SOMMERS Lauren A <LSommers@eugene-or.gov>
Cc: KLOOS Bill (SMTP) <billkloos@landuseoregon.com>; SATRE Rick (SMTP)
<rick@schirmersatre.com>; Steve King (skplaytime@cs.com) <skplaytime@cs.com>
Subject: LaurelRidge PUD Appeal/Amendment
[EXTERNAL

]

Lauren –
This email will confirm that:
1. The applicant consents to the Planning Commission remanding the matter to the Hearings
Official for purposes of making an initial decision on an amended application;
2. The applicant understands that the appeal fee may be held by the City to be applied to an
appeal by the applicant in the event the HO decision on remand is appealed by the applicant
to the Commission.
3. The applicant is OK with a $400 fee for the remand proceeding and related postage for
mailing of notice.

Bill Kloos
Law Office of Bill Kloos PC
375 W. 4th Ave., Suite 204
Eugene, OR 97401
Phone: 541-343-8596
Email: Bill Kloos@LandUseOregon.com
Web: www.LandUseOregon.com
CONFIDENTIALITY NOTICE: The information contained in this email communication may contain
confidential information that is legally privileged. If you are not the intended recipient, or if you have
reason to believe that this message has been addressed to you in error, you are hereby notified that your
receipt of this email was not intended by the sender and any disclosure, copying, distribution or the taking
of any action in reliance on the contents of this information except its direct delivery to the intended
recipient is strictly prohibited. If you have received this email in error, please notify me immediately by
telephone at the numbers listed above or by email and then delete the e-mail from your computer and do
not print, copy or disclose it to anyone else. Thank you.
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