
              
  AGENDA
  

     Meeting Location: 
  Sloat Room 
  Atrium Building 

Phone:  541-682-5481       99 West 10th Avenue 
www.eugene-or.gov/pc                           Eugene, Oregon 97401 
 
 
The Eugene Planning Commission welcomes your interest in this agenda item. Feel free to come and 
go as you please at the meeting. This meeting location is wheelchair-accessible. For the hearing 
impaired, FM assistive-listening devices are available or an interpreter can be provided with 48 hours’ 
notice prior to the meeting. Spanish-language interpretation will also be provided with 48 hours’ 
notice. To arrange for these services, contact the Planning Department at 541-682-5675.   
 
TUESDAY, SEPTEMBER 6, 2016 – 6:00 P.M. 
 
PUBLIC HEARING:   APPEAL OF HEARINGS OFFICIAL DECISION FOR EUGENE TOWNEPLACE SUITES 
(WG 16-1, SR 16-1, ARB 16-3)   

The Planning Commission will hold a public hearing on appeal of the Hearings Official’s decision to 
deny a Willamette greenway permit, site review, and adjustment review for a 101-room hotel.  See 
agenda item summary for more information.   

  
Lead City Staff: Erik Berg-Johansen, 541-682-5437 
 erik.berg@ci.eugene.or.us 
    

 
Public Hearing Format 
1. Staff introduction/presentation. 
2. Public testimony from applicant and others in support of application. 
3. Comments or questions from neutral parties. 
4. Testimony from opponents. 
5. Staff response to testimony. 
6. Questions from Planning Commissioners to staff. 
7. Rebuttal testimony from applicant. 
8. Closing of public hearing. 
 
 
Planning Commissioners:   Steven Baker; John Barofsky (Vice Chair); John Jaworski; Jeffrey Mills; 

Brianna Nicolello; William Randall; Kristen Taylor (Chair) 
 

mailto:erik.berg@ci.eugene.or.us
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AGENDA ITEM SUMMARY 
September 6, 2016 

 
 

To:  Eugene Planning Commission 
 
From: Erik Berg-Johansen, Assistant Planner, Eugene Planning Division 

     
Subject:  Appeal of Hearings Official Decision: Towneplace Suites (WG 16-1; SR 16-1; ARB 16-3) 
 

 
ACTION REQUESTED 
The Planning Commission will hold a public hearing on an appeal of three land use applications for a 
hotel (Willamette Greenway Permit, Site Review and Adjustment Review applications) that were 
recently denied by the Hearings Official.   
 
BACKGROUND 
In January of 2016, the applicant submitted three land use applications for a new hotel near Valley 
River Center. The proposed hotel is four stories tall and includes 101 guest rooms. The applications 
include a Site Review, Willamette Greenway Permit and an Adjustment Review. The subject property is 
vacant, and is located south of Valley River Way, north of the Willamette River, and west of the I-105 
freeway/Delta Highway. The subject property is also immediately east of Valley River Inn. The property 
is zoned C-2/WR/SR Community Commercial with Water Resources Conservation and Site Review 
overlays.  A portion of the site is within the Willamette River Greenway.  A vicinity map is included as 
Attachment A, and a reduced version of the site plan is included as Attachment B.  
 
Staff recommended approval of the requests to the Hearings Official based on compliance with the 
applicable approval criteria.  The initial public hearing was held on June 8, 2016. At the hearing, an 
attorney representing Valley River Inn (VRI) provided oral and written testimony in opposition to the 
proposal1. The attorney’s letter, which is included in the record as Hearing Exhibit #1, asserts that staff 
erred in their analysis of ten approval criteria and a Willakenzie Area Plan policy. At the request of the 
applicant, the record was held open to allow for the submittal of additional evidence and testimony.   
 
Following the close of the “final argument” period, the Hearings Official agreed with VRI that the 
applicant included new evidence in their final argument.  Since submitting new evidence during the 
final argument period is prohibited, the Hearings Official granted VRI an additional seven days to 
respond to the applicant’s final argument. VRI agreed with this approach, and submitted additional 
argument in response to the applicant’s final argument. VRI’s final response was submitted on July 21, 
2016 and is included in the record for reference.  
 
Following close of the public record, the Hearings Official’s decision was issued on August 5, 2016, and 
concluded that the proposal does not comply with the following criteria:  EC 9.8440(5)(k), EC 9.2170(5) 
and EC 7.280 regarding street trees, EC 9.8440(5)(k) and EC 9.6792 regarding storm water quality, and 

                                                 
1   No written testimony was submitted by Valley River Inn up until the time of the public hearing.  No other written or 

oral testimony was received from any other parties besides the applicant.  
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EC 9.8440(2) regarding tree preservation. In regards to the unchallenged criteria, the Hearings Official 
noted that he adopted and incorporated the findings in the staff report (which includes seven 
conditions of approval unrelated to the appeal issues). The Hearings Official’s decision is included as 
Attachment C.  
 
In response to the Hearings Official’s denial, Bill Kloos, on behalf of the applicant, filed an appeal on 
August 22, 2016. The appeal statement is included as Attachment D.  

 
PLANNING COMMISSION’S REVIEW ROLE  
Based on procedural requirements set forth in the Eugene Code (see EC 9.7655), the Planning 
Commission may address only those issues set out in the written appeal statement. Further, the 
Planning Commission limits its consideration to the evidentiary record established before the Hearings 
Official; the Planning Commission may not accept new evidence, except that which it officially notices.  
The City Attorney has advised that the Planning Commission should not use its authority to take official 
notice of material that would be new evidence when it is considering an appeal. 
 
The Eugene Code requires that the Planning Commission’s decision on this appeal be based on 
whether or not the Hearings Official failed to properly evaluate the application or make a decision 
consistent with the applicable criteria.  Those criteria are the Site Review Criteria at EC 9.8440 and the 
Willamette Greenway Permit Criteria at EC 9.8815, to the extent they are implicated by the appeal2. 
The Planning Commission’s role on appeal is to determine whether or not the Hearings Official erred in 
his decision, based on the record of evidence and testimony he had before him. The Planning 
Commission can also find that approval criteria can be met with a new condition of approval.    
 
The full text of the Eugene Code sections at issue in this appeal are included as Attachment E.  
 
SUMMARY OF APPEAL ISSUES 
The applicant’s appeal is focused on three issues: street trees, storm water quality, and tree 
preservation.  To assist the Planning Commission in determining whether to affirm, reverse, or modify 
the Hearings Official’s decision, staff has identified pertinent record information and considerations 
below. The full text of the Hearings Official’s Decision and Appeal Statement are attached. The Staff 
Report is included in the application file for reference.  
 

1. First Assignment of Error: Street Trees: EC 9.2170(5)(d); EC 7.280(1) – Evidence in the record 
demonstrates that the street tree standard can be met, and the Planning Commission can 
conclude the standard is met with a condition of approval. 

 
Hearings Official’s Decision: 
The Hearings Official states, “According to the applicant, because the proposed hotel does not 
involve the creation of a new street, no street tree standards apply. VRI [Valley River Inn] points to 
the second emphasized language to demonstrate that the policy clearly contemplates situations 
involving streets that are not new being required to comply with the street tree standards. I agree 

                                                 
2  Although an adjustment review application is included as part of the proposal, the Hearings Official’s decision did 

not deny the application based on the adjustment review approval criterion.  As such, those are not addressed as 
part of the appeal.  
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with VRI. The second emphasized language seems to suggest that existing streets are also subject 
to the street tree standards. Furthermore, EC 9.2170(5)(d) requires street tree standards for 
commercial development in general – not just commercial development that creates a new street. 
The application has not provided a street tree plan or provided any evidence regarding compliance 
with this standard. EC 9.2170(5)(d) is not satisfied” (Hearings Official Decision, page 8). 
 
Summary of Appellant’s Argument: 
The appellant states that “Evidence in the record demonstrates that the proposal either already 
provides, or can be conditioned to provide, street trees in a manner that will comply with the 
requirements of EC 7.280” (Appeal Statement, page 3). The appellant further explains that “There are 
either sufficient existing and planned trees to satisfy the street tree standards, or the ability to add 
additional trees to meet those standards,” and that “Case law is clear that if evidence in the record 
demonstrates that a standard can be met, a decision maker can and should conclude that the standard 
is satisfied and impose conditions of approval that ensure the standard is met when the development 
occurs” (Appeal Statement, page 3).  
 
Accordingly, the appellant recommends to the Planning Commission that they impose the following 
condition of approval to ensure compliance with the street tree standards: 
 

Applicant’s Recommended Condition: "The street tree requirements of EC 7.280 apply to the Valley 
River Way and Delta Highway frontages. As required by EC 7.280(3), prior to development, the City 
shall approve final development plans including a street tree plan consistent with EC 7.280 and city 
administrative rules. Under no circumstances should the street tree plan authorize fewer trees than 
shown on the approved Tree Preservation Plan and Landscaping Plan." 
 

Staff Comments: 
VRI and the Hearings Official note that street trees are required on streets abutting the development 
site. On occasion, a development will reconstruct or construct the remaining half of an existing street. 
The street tree criterion allows the City to implement a street tree plan on streets that are existing, but 
are not fully developed to urban standards. Public Works staff have consistently interpreted and 
applied the street tree criterion in this way.  However, in this case no street improvements are 
proposed (or required), and therefore Public Works would not require new street trees.   
 
Secondly, and perhaps more importantly, Public Works staff note that I-105 and Delta Highway are 
owned in fee by Lane County and the Oregon Department of Transportation (ODOT). The City of 
Eugene does not have jurisdiction in these rights-of-way; consequently, the City cannot apply public 
improvements standards (i.e. street tree plans) to right-of-way that is not under the City’s jurisdiction.  
 
Finally, staff notes that the development has limited frontage on Valley River Way, all of which is 
encumbered by a driveway apron and sidewalk.  City of Eugene Street Tree Program Administrative 
Rule R-7.280 forbids the installation of street trees in and near locations that are encumbered by 
sidewalks and driveway aprons.  In other words, street trees are physically prohibited by rule at this 
location along Valley River Way.   
 
Planning Commission Options:  
If the Planning Commission determines the Hearings Official did not error in his decision to determine 
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that the standard pertaining to street trees is not satisfied, then no additional findings are needed to 
affirm the Hearings Official decision with respect to this issue.   
 
If the Planning Commission determines the Hearings Official erred in his decision to determine that the 
standard pertaining to street trees is not satisfied, the Planning Commission can adopt revised findings 
to reverse the Hearings Official decision with respect to this issue. Alternatively, the Planning 
Commission can impose a condition of approval and adopt revised findings to reverse the Hearings 
Official decision with respect to this issue. 
 

2. Second Assignment of Error: Storm Water Quality: EC 9.6792(3)(d)(2) – The Hearings Official 
inadvertently applied a standard that relates to off-site storm water quality management to 
an applicant's statement regarding the payment of SDCs for storm water flood control. The 
Applicant complies with storm water quality standards by demonstrating storm water quality 
will be handled on site and therefore satisfies the requirements of EC 9.6792(3)(d)(1). EC 
9.792(3)(d)(2) does not apply to this proposal. 

 
Hearings Official’s Decision: 
The Hearings Official states, “As VRI explains, the applicant admitted in its narrative that ‘geotechnical 
work has not yet been completed’ and that site conditions ‘will be verified with the geotechnical report 
to be submitted with the building permit.’ The applicant merely states that the information was 
contained in the stormwater report. While the stormwater report does contain significant amounts of 
information, I do not see that it specifically contains the requirements of EC 9.6792(3)(d)(2). Absent 
any assistance from the applicant directing me to the pertinent parts of the stormwater report to 
address the requirements of EC 9.6792, I cannot find that the requirements have been met” (Hearings 
Official Decision, pages 11-12). 
 
Summary of Appellant’s Argument: 
The appellant clarifies that the statement “geotechnical work has not yet been completed” was an 
editing error.  In response to completeness review, the applicant submitted a geotechnical report but 
forgot to remove this language from the application narrative.  
 
The appellant also asserts that “EC 9.6792(3)(d)(2), which applies only to off-site water quality 
management, does not apply to this application because the proposal manages storm water quality 
through on site measures” (Appeal Statement, page 6).  As evidence, the appellant included relevant 
sections of the stormwater report as exhibits to the appeal statement.  
 
Regarding System Development Charges (SDCs), the appellant states that “The reference to SDCs in the 
above narrative is expressly in relation to stormwater flood control, which is addressed under EC 
9.6791. The Hearings Officer concluded that the proposal complied with that standard and did not 
discuss it in his decision. The application narrative makes clear that it is under that standard, and 
consistent with its requirements, for which the SDCs will be paid. The Hearings Officer and opponents 
incorrectly associated the storm water flood control SDC reference to the storm water quality 
standard” (Appeal Statement, page 6). 

 
Staff Comments: 
Staff confirms that a geotechnical report was submitted by the applicant on April 4, 2016 in response 
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to completeness review. The geotechnical report was submitted as an appendix to the “Eugene 
Towneplace Suites Stormwater Report” dated March 29, 2016.  
 
Staff also confirms that the applicant proposes to manage stormwater onsite, which means EC 
9.6792(3)(d)(2) does not apply.  EC 9.6792(3)(d)(1) does apply, but the Hearings Official did not find 
incompliance with this standard. Regardless, staff confirms that this standard is met. In areas onsite 
where the soil infiltration rate is 1.2 inches per hour (which is less than the 2-inch per hour maximum 
specified in the criterion), stormwater filtration3 is proposed. In areas onsite where the soils have a 
faster infiltration rate of 4 inches per hour, stormwater infiltration4 is proposed.  
 
Planning Commission Options:  
If the Planning Commission determines the Hearings Official did not error in his decision to determine 
that the standard pertaining to off-site stormwater management is not satisfied, then no additional 
findings are needed to affirm the Hearings Official decision with respect to this issue.   
 
If the Planning Commission determines the Hearings Official erred in his decision to determine that the 
standard pertaining to off-site stormwater management is not satisfied, the Planning Commission can 
adopt revised findings to reverse the Hearings Official decision with respect to this issue. Alternatively, 
the Planning Commission can impose a condition of approval and adopt revised findings to reverse the 
Hearings Official decision with respect to this issue 
 

3. Third Assignment of Error: Tree Preservation: EC 9.8440(2) – The evidence in the record 
demonstrates that the project is designed and sited to preserve significant trees to the 
greatest degree attainable or feasible given the stated factors. The Hearings Official erred in 
his analysis of the evidence before him. 

 
Hearings Official’s Decision: 
The Hearings Official states, “While I do not agree with VRI that the applicant must reduce the amount 
of parking spaces proposed for the application, I also do not agree with the applicant that it can just 
determine whatever development it wants with whatever associated parking and infrastructure and 
then remove most or all of the significant trees because that it is necessary for the desired level of use. 
EC 9.8440(2) directs that a project be ‘designed and sited’ in order to preserve significant trees to the 
greatest degree attainable or feasible…The applicant merely determined what type of development 
specifics it wanted and proposed to remove the necessary trees to accomplish the desired result. 
While an applicant is not required to design alternative designs that preserve more significant trees 
just to demonstrate such plans are not attainable or feasible, an applicant must make some effort to 
preserve significant trees and if they cannot then explain why such trees cannot be preserved” 
(Hearings Official Decision, page 13). 

 
Summary of Appellant’s Argument: 
The appellant argues that there are a number of design limitations imposed by the site which resulted 

                                                 
3  Filtration: The percolation of water through designed soils or media with the use of under drains to convey treated 

runoff from the development site to approved discharge points. 
4  Infiltration: The percolation of water into the ground. 
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in the need to remove a significant number of trees. These design limitations are related to the shape 
of the site, the presence of an existing EWEB utility easement, and Eugene Fire Code requirements. The 
appellant also states that “Opponents argue that more trees can be protected by reducing the number 
of parking spaces for the application; however, the Planning Commissioners can see that it is not the 
parking spaces that require removal of the trees along the eastern and western property lines, but the 
required fire access roads surrounding the building and their mandatory lane widths” (Appeal 
Statement, page 9). 
 
In conclusion, the appellant states that “The building has been designed to be as narrow as possible 
while retaining its intended function, and it is sited where it must be given the existing easements on 
the property” (Appeal Statement, page 9).  While not discussed under this appeal issue specifically, the 
appellant also recommends to the Planning Commission that they impose the following condition of 
approval related to the preservation of a black cottonwood tree that is located in the southern portion 
of the site: 
 

Applicant’s Recommended Condition: "The development shall preserve the 32" in diameter black 
cottonwood tree within the Willamette Greenway originally proposed for removal and shall amend 
the tree preservation plan, and landscaping plan to reflect preservation of that tree." 

 
Staff Comments: 
The staff report for the June 8, 2016 public hearing stated the following: “The applicant proposes to 
remove 25 trees to facilitate the development of the hotel, parking areas, access drive, and a circular 
fire lane. The tree removals are warranted given the relatively narrow width of the property and the 
Fire Code access requirements; in other words, the site is physically constrained and it is reasonable to 
allow the applicant to develop the northern portion of the property.  Perhaps more importantly, the 
applicant proposes to plant many new trees and native vegetation to serve as mitigation for the tree 
removals” (Staff Report, page 10).  In other words, staff’s initial evaluation found that discussion of the 
relatively severe site constraints was enough to justify the tree removals.  
 
Regarding the black cottonwood tree, the staff report stated “A black cottonwood tree with a DBH of 
32-inches will be removed within the WR conservation setback area. The Terra Science report states 
that ‘…such removal is necessary, since cottonwoods commonly split as they age and become windfall 
hazards.  At 32-inch diameter, the cottonwood is ‘ripe’ for such damage.’  With this information staff 
supports the removal of the potentially dangerous black cottonwood tree, especially given that the 
tree is in close vicinity to the Ruth Bascom Riverbank Path” (Staff Report, page 10).  However, during its 
final rebuttal before the Hearings Official, the applicant indicated it would preserve the cottonwood 
tree and agrees to the imposition of the above condition of approval. 

 
Planning Commission Options:  
If the Planning Commission determines the Hearings Official did not error in his decision to determine 
that the criteria pertaining to tree preservation is not satisfied, then no additional findings are needed 
to affirm the Hearings Official decision with respect to this issue.   
 
If the Planning Commission determines the Hearings Official erred in his decision to determine that the 
criteria pertaining to tree preservation is not satisfied, the Planning Commission can adopt revised 
findings to reverse the Hearings Official decision with respect to this issue. Alternatively, the Planning 
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Commission can impose a condition of approval and adopt revised findings to reverse the Hearings 
Official decision with respect to this issue 

 
Conditions of Approval: 
In addition to the above three appeal issues, the applicant’s appeal statement provides “At two 
places in the decision, in recognition that reasonable persons could review the evidence and 
conclude that the proposal satisfies the approval criteria, the Hearings Official recommended two 
conditions of approval should a reviewing body decide to approve the application.  See Decision p. 9-
10; 12.  The Applicant requests that the Planning Commission impose the following proposed 
conditions of approval consistent with the Hearing’s Officials recommendations.” 
 

"The development shall provide a weather protection feature within 30 feet of each entrance to the 
hotel building." 
 
"The development shall preserve the 32" in diameter black cottonwood tree within the Willamette 
Greenway originally proposed for removal and shall amend the tree preservation plan, and 
landscaping plan to reflect preservation of that tree." (Appeal Statement, pages 9-10) 
 

Staff Comments:   
Staff agrees with the appellant and the Hearings Official that a condition of approval could be added to 
ensure compliance with the weather protection standard at EC 9.2173(6)(d). The second condition is 
addressed in more detail above, as it pertains to the third appeal issue.  
 
Planning Commission Options: 
If the Planning Commissions reverses or modifies the Hearings Official decision, the Planning 
Commission can choose to impose the above conditions of approval as necessary to satisfy the 
relevant approval criteria.  
 
STAFF RECOMMENDATION 
Staff recommends that the Planning Commission hold the public hearing and upon subsequent 
deliberations (scheduled for September 12, 2016) determine whether to affirm, modify, or reverse the 
Hearings Official’s decision. Depending on that determination, the Planning Commission may need to 
adopt supplemental or revised findings as part of its Final Order.  Staff notes that the final local 
decision on this appeal is required by September 22, 2016 to meet the statutory 120-day deadline.  
 
ATTACHMENTS 
A. Vicinity Map 
B. Reduced Site Plan 
C. Hearings Official Decision 
D. Applicant’s Appeal Statement 
E. Text of Relevant Eugene Code Sections 
 
The entire record of materials for the subject application is available for review at the Eugene Planning 
Division offices and will be provided to the Planning Commission separately.  The full record will also be 
available at the public hearing, and is available on the City’s website at:  
http://pdd.eugene-or.gov/LandUse/SearchApplicationDocuments?file=WG-16-0001 
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FOR MORE INFORMATION: 
Please contact Erik Berg-Johansen, Assistant Planner, Eugene Planning Division, by phone at            
(541) 682-5437, or by e-mail at erik.berg@ci.eugene.or.us 
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Caution:
This map is based on imprecise
source data, subject to change,
and for general reference only.

Attachment A - Vicinity Map
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SITE PLAN

C
120

  215 NW 4th STREET
CORVALLIS, OR   97330

(541) 753-1320   FAX:(541) 753-5956

ENGINEERING CONSULTANTS

MSS INC
AND PLANNERS

EUGENE TOWNPLACE SUITES
EUGENE, OREGON

DJ ARCHITECTURE
2443 Heritage Way, SE

Albany, OR 97322
(541) 926-5959

MSS, Inc. holds all rights to the plans and ideas on this sheet.  These plans and
specifications are for the construction of one project and restricted to the original site for
which the were prepared as shown in the title block.  These plans are not to be copied in
any form whatsoever without the expressed written permission of MSS, Inc.  The
contractor shall be responsible for checking dimensions and site conditions and is to
report any errors or omissions in writing to the designers before the start of construction.

Attachment B
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DECISION OF THE HEARINGS OFFICIAL 

FOR THE CITY OF EUGENE, OREGON 

 

WILLAMETTE RIVER GREENWAY, SITE REVIEW & ADJUSTMENT REVIEW 

 

Application File Name (Number): 

Eugene Towneplace Suites (WG 16-1/SR 16-1/ARB 16-3). 

Application Summary:   

Willamette Greenway Permit, Site Review, and Adjustment Review for approval of a new hotel 

adjacent to the Willamette River. 

Property Owner/ Applicant: 

Valley Hospitality, LLC and Arvind G. Patel. 

Lead City Staff: 

Erik Berg-Johansen, Assistant Planner. 

Subject Property/Zoning/Location: 

South side of Valley River Way, west of I-105, east of Valley River Center, and north of the 

Willamette River. Tax Assessor’s Map 17-03-30-20 Tax Lot 1200. The subject property is 

approximately 2.2 acres and is zoned C-2/WR/SR – Community Commercial with Water 

Resources Conservation and Site Review Overlays. 

Relevant Dates: 

The application was submitted on January 13, 2016. Supplemental materials were submitted on 

April 4, 2016. The application was deemed complete on April 18, 2016. A public hearing was held 

on June 8, 2016. The record was left open for one week for the submission of new evidence, one 

additional week for responses to the new evidence, and one additional week for the applicant’s 

final legal argument. After the applicant’s final legal argument contained new evidence, the record 

was left open until July 21, 2016 for opponents to respond to the new evidence in the applicant’s 

final legal argument. 

Summary of the Public Hearing 

At the public hearing, assistant planner Erik Berg-Johansen discussed the staff report and 

recommended approval of the application. The applicant’s representatives explained the nature of 

Attachment C
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the application and argued in favor of its approval. Michael Connors testified on behalf on Valley 

River Inn in opposition to the application. 

DOCUMENTS CONSIDERED BY THE HEARINGS OFFICIAL 

I have considered all of the documents in the planning file for the proposed Willamette 

Greenway, Site Review, and Adjustment Review permit (WG 16-1/SR 16-1, ARB 16-3), including 

all the materials submitted during the open record period, as well as the testimony provided at the 

public hearing. 

FACTS 

 The subject property is approximately 2.2 acres and is located just east of the Valley River 

Center mall. The property is bordered McGrath’s Fish House (McGrath’s) to the north, I-205/Delta 

Highway (Delta Highway) to the east, the Willamette River to the south, and the Valley River Inn 

(VRI) to the west. The property is roughly rectangular in shape, but it has a long, narrow, 

panhandle strip that a runs north between McGrath’s and the VRI to Valley River Way, which 

provides the only access to the property. The property is zoned C-2 with Site Review and Water 

Resources Conservation overlays. Most of the property is currently undeveloped, except for the 

panhandle which is paved. The property contains a number of large trees, but it is largely overrun 

with grasses, weeds, and blackberries. The southern portion of the property is within the 

Willamette Greenway boundary and has a public path that runs along the river. The applicant 

proposes to construct a 101-room, four story hotel along with a parking lot, vehicle access areas, 

landscaping, and other necessary improvements. 

ANALYSIS 

 The application seeks site review approval, a Willamette Greenway permit, and 

adjustments to certain requirements.1 VRI opposes the application. The staff report reviews the 

numerous applicable approval criteria and recommends approval of the application.2 While VRI 

challenges whether a number of the approval criteria are satisfied, most of the approval criteria are 

not challenged. It would be waste of the City’s money and resources to review and repeat the 

findings in the staff report regarding the unchallenged findings. I have reviewed the unchallenged 

1 The applicant included additional adjustment review requests during the open record period which, in part, 

necessitated extending the open record period to allow VRI to respond to the new requests. 
2 All of VRI’s arguments in opposition to the application came after the staff report had been prepared. 

Attachment C
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findings, and I agree with staff’s conclusions. Therefore, I adopt and incorporate the findings in 

the staff report in this decision, except as further discussed. 

 VRI raised eleven challenges to the applicant’s compliance with the applicable approval 

criteria, and the applicant referenced those eleven challenges so I will address them in that order 

as well. 

1. Setbacks 

The site review requirements of Eugene Code (EC) 9.8440(5)(k) require that the 

application comply with certain applicable development standards, including setback 

requirements. EC 9.2170(4)(b) provides: 

“The maximum front yard setbacks stated in Table 9.2170 Commercial Zone 

General Building Height and Setback Standards, shall apply only to new 

buildings and any building addition that increases the length of the building 

facade facing a street, internal accessway, private drive, or shopping street as 

defined in EC 9.2175(3) by at least 100%.  For purposes of this subsection, front 

yard setback may be measured from a public street or from the edge of the 

sidewalk furthest from the curb of an internal accessway, private drive, or 

shopping street.  In addition, all new buildings and the portion of the 

development site specifically affected by the new building are subject to the 

requirements of this subsection.  (See Figure 9.2170(4)(b) Maximum Front Yard 

Setbacks, Building Orientation, and Entrances.) 

“* * * * *  

 “2. In C-2 and C-3, a minimum of 25% of all street facing facades 

must be within the specified maximum front yard setback, or, 

orientation to an internal accessway, private drive, or shopping 

street as defined in EC 9.2175(3) is permitted in compliance with 

EC 9.2173(4)(a).” 

The maximum front yard setback from Table 9.2170 for the subject property is 25 

feet. VRI argues that both Valley River Way and Delta Highway are front yards for 

purposes of EC 9.2170. The proposed building would be substantially more than 25 feet 

from both Valley River Way and Delta Highway, and would not meet the requirement 

for 25% of all street facing facades to be within the front yard setback. The applicant 

originally took the position that only Delta Highway was a front yard and that the 

requirement was satisfied because the façade would be located within the setback from 

an internal sidewalk accessway. The applicant now argues that only Valley River Way is 
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a front street and that the panhandle or flag pole portion of the property does not apply to 

the setback.  

 Initially, I agree with VRI that there can be more than one front yard for purposes of front 

yard setbacks. The definition of “front yard setback” at EC 9.0500 does not restrict front yard 

setbacks to one side.3 Although the applicant originally agreed that Delta Highway was the 

applicable front yard, it now argues that Delta Highway does not apply to front yard setbacks 

because Delta Highway is not a public street. According to the applicant, a “street” is defined by 

EC 9.0500 as “[a]n improved or unimproved public or private way, other than an alley, that is 

created to provide ingress or egress for vehicular traffic to one or more parcels or lots * * *.” 

According to the applicant, because Delta Highway does not provide ingress or egress to the 

subject property or properties nearby it is not a “street.” I do not see that the definition of street 

requires Delta Way to provide ingress or egress to a specific property or nearby properties to be 

considered a “street.” The applicant does not argue that Delta Highway does not provide ingress 

or egress to one or more parcels over its entire length, so I agree with VRI that is a “street.” 

Therefore, under EC 9.2170(4)(b)(2), the proposed development must locate at least 25% of street 

facing facades within the front yard setback. 

 As to Valley River Way, the applicant argues that that the flag pole portion of the lot should 

not be considered as part of the 25-foot setback. EC 9.0500 defines “Flag Lot” as “[a] lot located 

behind another lot except for a narrow portion extending to the public street which is suitable for 

vehicular, bicycle and pedestrian access. The ‘flag pole’ of a flag lot is the access corridor to the 

buildable ‘flag portion’ of the lot.” According to the applicant, the required 25-foot setback does 

not include the access corridor of a flag lot. I agree with the applicant that it does not make sense 

to include the access corridor of a flag lot as part of the measurement for front yard setbacks. To 

do so would often require locating buildings in the flag pole portion of the lot. As the definition 

illustrates, the “flag portion” of the flag lot is the “buildable” portion of the lot – so setbacks for 

buildings should only apply to the buildable portion of the lot. I do not understand VRI to argue 

that the proposed building does not comply with setbacks requirements to the north if the flag pole 

3 EC 9.0500 defines “Front Yard Setback” as “[a]n area extending between lot lines that intersect a street lot line, 

from a front lot line to a minimum depth required by zone standards.” 
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portion of the lot is excluded. Therefore, the application complies with front yard setback 

requirements to the north.4 

 As to Delta Highway, I agree with VRI that the internal sidewalk is not an “internal 

accessway” because it does not meet the definition of “accessway” by having 8-foot sidewalks on 

each side.5 Therefore, the proposed building does not meet the front yard setback requirements to 

the east.  The applicant alternatively requests an adjustment to the requirement for at least 25% of 

street facing facades be within the 25-foot front yard setback for Delta Highway to the east. EC 

9.2170(4)(e) allows adjustments to the front yard setback standards pursuant to EC 9.8030(2), 

which provides: 

“Setback Standards Adjustment.  Where this land use code provides that the 

setback standards applicable to specific zones may be adjusted, the standards 

may be adjusted upon finding that the proposed setback is consistent with the 

following applicable criteria: 

“(a) Minimum and Maximum Front Yard Setback Adjustment.  The 

minimum or maximum required front yard setback may be 

adjusted if the proposal achieves all of the following: 

“1. Contributes to the continuity of building facades along the street. 

“2. Creates an attractive pedestrian environment along all adjacent 

streets 

“3. Is compatible with adjacent development. 

“Maximum front yard setbacks may be adjusted without any requirement for 

pedestrian amenities if the location of the front yard is unsafe or intrinsically 

unsuitable for pedestrians or to protect disruption to significant natural 

resources.” 

 The first criterion is whether the adjustment would contribute to the continuity of building 

facades along the street. The only other façade in the vicinity is McGrath’s, which is substantially 

set back from Delta Highway and not located within the 25-foot setback. There is a steep slope 

between the property and Delta Highway which would make locating the building within the 

4 Even if the flag pole portion of the lot must be included in the calculations for the 25-foot front yard setback, I agree 

with the applicant that an adjustment is warranted for the reasons explained in the applicant’s open record submittals. 
5 EC 9.2175(3)(a) provides: “Internal Accessways.   Accessways are used to provide separation and circulation 

between individual parking areas on the site.  See EC 9.2173(4)(b).  Accessways used to provide separation between 

parking areas shall have at least one travel lane, curbs, and sidewalks (minimum 8' in width) on both sides of the 

accessway.” 
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setback difficult, and would require removing significant vegetation. Allowing the adjustment 

would contribute to the continuity (to the extent two buildings could constitute continuity) of 

building facades along the street. 

 The second criterion is whether the adjustment creates an attractive pedestrian environment 

along all adjacent streets. There is no pedestrian environment along Delta Highway as it is in 

interstate highway at that point. Therefore, allowing the adjustment would not affect the pedestrian 

environment along Delta Way. 

 The third criterion is whether the adjustment is compatible with adjacent development. As 

discussed earlier, McGrath’s is also not located in the 25-foot required front yard setback area. 

McGrath’s is also far enough north that it would not be affected by the proposed building’s location 

outside of the setback. VRI is also far enough away that the proposed location of the building 

would be compatible with VRI. 

 The applicant has satisfied the necessary criteria for an adjustment to the front yard setback 

requirements of EC 9.2170(4)(b)(2). 

 VRI also argues that the application does not comply with EC 9.2170(4)(b)(4), which 

provides that “[v]ehicular parking and circulation is not permitted in between the street and the 

portion of the building that is used to comply with this subsection.” According to VRI, the 

application clearly calls for vehicular parking and circulation within the front yard setback which 

violates EC 9.2170(4)(b)(4). As discussed earlier, I do not see that the front yard setback 

requirements apply to the flag pole portion of the lot running north to Valley River Way. Therefore, 

the vehicular circulation and parking proposed for that area does not run afoul of EC 

9.2170(4)(b)(4).6 

 The applicant alternatively requests an adjustment to the front yard setback vehicular 

parking and circulation restriction for the Delta Highway front yard setback to the east. VRI argues 

that an adjustment is not permitted for this requirement. EC 9.2170(4)(e) provides that “* * * 

adjustments to the minimum and maximum front yard setbacks in this subsection, except 

subsection (4)(a),  may be made, based on criteria at EC 9.8030(2) * * *.” According to VRI, the 

vehicular circulation and parking restriction is not a minimum or maximum front yard setback so 

an adjustment is not allowed. EC 9.2170(4)(e), however, allows adjustments to the front yard 

6 Even if EC 9.2170(4)(b)(4) did apply to the flag pole portion of the lot, I agree with the applicant that an adjustment 

would be warranted for the reasons explained in the applicant’s open record submittals. 
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setbacks “in this subsection.” The subsection regarding front yard setbacks is the subsection that 

contains the restrictions on vehicular circulation and parking in front yard setbacks. EC 9.2170 

specifically excludes EC 9.2170(4)(a) from the allowable adjustments. I believe that means that 

the other subsections of EC 9.2170(4) do allow for adjustments. 

 The first criterion for an adjustment under EC 9.8030(2) is that the adjustment contribute 

to the continuity of the building facades along the street. As discussed earlier, the only other façade 

along the street is McGrath’s. Allowing vehicle circulation and parking would not affect the 

continuity of facades along Delta Highway. As discussed earlier, McGrath’s is also not located 

within the 25-foot setback. The proposed vehicle parking and circulation would not affect the 

facades because the property is well below the grade of Delta Highway. As the applicant explains, 

the purpose of this requirement is to enhance the aesthetics along the street and make it easier for 

pedestrians to reach the building entrance. There is no pedestrian area on Delta Highway and no 

entrance to the proposed building, so the proposed circulation and parking would not affect 

pedestrian access to the building. 

 The second criterion is whether the adjustment creates an attractive pedestrian environment 

along all adjacent streets. As discussed earlier, there is no pedestrian environment along Delta 

Highway as it is an interstate highway at that point. Therefore, allowing the adjustment would not 

affect the pedestrian environment along Delta Highway. 

 The third criterion is whether the adjustment is compatible with adjacent development. As 

discussed earlier, McGrath’s is far enough north that the proposed vehicle circulation and parking 

would not affect McGrath’s. The proposed vehicle circulation and parking would be on the other 

side of the proposed building from VRI so it would be have no effect on VRI. 

 The applicant has satisfied the necessary criteria for an adjustment to the front yard setback 

requirements of EC 9.2170(4)(b)(4). Therefore, the applicant has satisfied EC 9.2170. 

2. Landscaping 

Another applicable development standard under EC 9.8440(5)(k) is EC 9.2170(5)(d), 

which provides: “Street Trees.  Street tree requirements are specified in EC 7.280 Street Tree 

Program - Policies, Standards, Procedure.” EC 7.280(1) provides the street tree program policy: 

“In order to create attractive and healthy neighborhood environments, no approval shall be 

granted for a development that involves the creation of a street unless the applicant has 

submitted and received approval of a street tree plan that ensures street trees will be planted 

and established in accordance with the standards and procedures provided for in this section 
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and the adopted policies of the Urban Forest Management Plan.  Street trees shall be 

planted in accordance with the approved street tree plan as each lot or area is developed, 

and shall be required on streets that abut the development as well as on new streets within 

the development site.” (Emphases added.) 

 

The applicant points to the first emphasized language to argue that the policy, and therefore 

EC 9.2170(5)(d), does not apply unless the development involves the creation of a new street. 

According to the applicant, because the proposed hotel does not involve the creation of a new 

street, no street tree standards apply. VRI points to the second emphasized language to demonstrate 

that the policy clearly contemplates situations involving streets that are not new being required to 

comply with the street tree standards. I agree with VRI. The second emphasized language seems 

to suggest that existing streets are also subject to the street tree standards. Furthermore, EC 

9.2170(5)(d) requires street tree standards for commercial development in general – not just 

commercial development that creates a new street. The application has not provided a street tree 

plan or provided any evidence regarding compliance with this standard. EC 9.2170(5)(d) is not 

satisfied. 

3. Underground Utilities 

Another applicable development standard under EC 9.8440(5)(k) is EC 9.2170(10), which 

requires that “[a]ll utilities on the development site shall be placed underground. * * *” VRI argues 

that the proposed stormwater facilities are not underground facilities. VRI points to the language 

in the application narrative that states that utilities would be underground “with the exception of 

daylight stormwater facilities needed to treat or detain run-off prior to entering the public drainage 

system, and utility vaults that must be installed above ground.”  

While the language from the application narrative appears to concede that there are above-

ground facilities, unlike power, sewer, and water utilities stormwater facilities obviously have to 

deal with a substance that originates above ground. In order to get stormwater into the ground there 

must be some process for directing the stormwater such as gutters, drains, and infiltration systems. 

While the language used in the application narrative was confusing, I do not see that filtration 

planter boxes that treat stormwater before it goes underground runs afoul of the undergrounding 

utilities provision. EC 9.2170(10) is satisfied. 

4. Off-Street Parking 

Another applicable development standard under EC 9.8440(5)(k) is EC 9.2173(4)(a), 

which provides that “[n]o off-street parking shall be located between the front façade of any new 
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building(s) and the primary adjacent street.” VRI argued that Valley River Way is the primary 

adjacent street and that because parking was proposed between the front façade of the proposed 

building and Valley River Way that EC 9.2173(4)(a) is violated. Although the EC does not define 

“primary adjacent street,” I agree with VRI that Valley River Way is the primary adjacent street 

in this case because the only access is from Valley River Way, Delta Highway is an interstate 

highway, and Delta Highway is at a significantly different grade than the proposed building site. 

The applicant subsequently included an adjustment review request for this requirement. An 

adjustment is permitted under EC 9.8030(6) pursuant to EC 9.2173(12). The applicant’s June 29, 

2016 submission thoroughly explains why an adjustment is warranted, and VRI did not specifically 

respond to the adjustment request in their final response. I agree with the applicant’s arguments 

and adopt its discussion at page 5-6 as findings in this decision. EC 9.2173(4)(a) is satisfied. 

5. On-Street Pedestrian Circulation 

Another applicable development standard under EC 9.8440(5)(k) is EC 9.2173(6)(d), 

which provides: 

“Internal pedestrian walkways provided in conformance with subsection (a) 

above shall provide weather protection features such as awnings or arcades 

within 30 feet of all customer entrances.” 

 The applicant and VRI dispute what this provision requires. VRI argues that this provision 

requires that there be weather protection features for 30 feet extending from all entrances. The 

applicant argues that this provision just means that there must be a weather protection feature 

within 30 feet of each entrance – not that each weather protection feature extend for 30 feet. There 

are three entrances to the proposed hotel. The applicant argues that conditions of approval can be 

imposed that require a weather protection feature within 30 feet of each entrance. VRI argues that 

the application does not include weather protection features that meet the 30 foot requirement.  

 I tend to agree with the applicant that the language of the provision means that there must 

just be a weather protection feature within 30 feet of each entrance – not that the weather protection 

feature extend 30 feet from each entrance. Although I agree with VRI that a provision that would 

allow a one-foot long cover 29 feet from an entrance to satisfy the provision does not make very 

much sense, I think the provision anticipates more practical weather protection features. In any 

event, the provision could be satisfied with conditions of approval for either interpretation. If a 

reviewing body determines that the application meets all the other applicable criteria, the 
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appropriate condition of approval could be imposed. EC 9.2173(6)(d) can be satisfied with 

conditions of approval. 

6. Visual Clearance Area 

EC 9.8440(5) requires that the application comply with certain standards, including EC 

9.6780, which provides: 

“Vision Clearance Area.  Development sites shall have triangular vision 

clearance areas on all street corners to provide for unobstructed vision consistent 

with American Association of State Highway and Transportation Officials 

(AASHTO) standards. (See Figure 9.0500 Vision Clearance Area). Vision 

clearance areas shall be kept free of all visual obstructions from 2 ½ feet to 9 

feet above the curb line.  Where curbs are absent, the crown of adjacent streets 

shall be used as the reference point.  These vision clearance requirements may 

be adjusted if consistent with the criteria of EC 9.8030(11) of this land use code.” 

 VRI argues that the application does not meet the AASHTO vision clearance standards for 

the intersection of the flag pole driveway with Valley River Way. The applicant argues that vision 

clearance requirements do not apply because where the driveway meets Valley River Way is not 

a “street corner.” According to the applicant, the requirements only apply at street intersections 

not intersections of driveways with streets. The applicant points to the EC 9.0500 definition of 

“vision clearance area” which provides: 

“A triangular area within a lot immediately adjacent to the intersection of streets 

to provide a clear area for viewing approaching traffic for public safety purposes.  

For the intersection of 2 improved public rights-of-way, the vision clearance 

area is the triangular area of the lot at the intersection of two lot lines.  At the 

intersection of a public street and a private street, the vision clearance area is the 

triangular area of the lot at the intersection of the lot line and each edge of the 

street. For all vision clearance areas, the apex is located at the intersection of the 

two 35 foot legs, extended if necessary. The base of the triangle extends 

diagonally across the lot intersecting the two legs an equal distance from the 

apex.” 

   The meeting of the proposed driveway and Valley River Way is obviously not the 

intersection of two improved public rights of way, so the question is whether it is the intersection 

of a public street and a private street. VRI argues that the driveway meets the definition of street 

and is therefore a private street for purposes of vision clearance standards. EC 9.0500 defines 

“street” as: 
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“An improved or unimproved public or private way, other than an alley, that is 

created to provide ingress or egress for vehicular traffic to one or more lots or 

parcels, excluding a private way that is created to provide ingress or egress to 

land in conjunction with the use of land for forestry, mining, or agricultural 

purposes.  A ‘street’ includes the land between right-of-way lines within the 

ingress/egress easement areas serving multiple residential lots but excluding 

‘flagpole’ portions of flag lots.” 

 VRI argues that the driveway is a “street” because it provides ingress or egress for vehicular 

traffic to one or more lots (the subject property). Although the proposed driveway is how people 

would reach the proposed hotel, I do not think it is the driveway that provides ingress and egress 

to the property. I think it is Valley River Way that provides ingress and egress to the property. 

Rather than a “street,” I think the flag pole access is a “driveway” as defined by EC 9.0500: 

“The area located outside of the public right-of-way that abuts the access 

connection and allows for vehicles to move to or from a development site.” 

 The flag pole portion of the subject property is a driveway rather than a street. Although it 

appears to be describing ingress/egress easement areas, the last sentence of the definition of 

“street” also excludes the flag pole portion of flag lots. Because the flag pole portion of the property 

is a driveway and not a street, the vision clearance standards of EC 9.6780 do not apply. 

7. Storm Water Quality 

 EC 9.8440(5) requires that the application comply with certain standards, including EC 

9.6792. Under EC 9.6792(3)(d) there are numerous standards that must be satisfied. VRI argues 

that EC 9.6792(3)(d)(1) requires the applicant to submit a complete report that demonstrates 

certain conditions exist to ensure the stormwater runoff can be adequately accommodated. VRI 

also argues that EC 9.6792(3)(d)(2) requires that: 

“* * * the applicant shall submit a report that demonstrates there is insufficient 

land area to construct an approved infiltration or filtration facility by setting forth 

the required size of the smallest infiltration or filtration facility needed for the 

development’s impervious surface area and a site plan demonstrating that an 

approved infiltration or filtration facility cannot be located on the development 

site without reducing the size of the proposed development which is otherwise 

consistent with all other applicable lot and development standards.” 

 According to VRI, this information was not provided in the stormwater report. As VRI 

explains, the applicant admitted in its narrative that “geotechnical work has not yet been 

completed” and that site conditions “will be verified with the geotechnical report to be submitted 
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with the building permit.” The applicant merely states that the information was contained in the 

stormwater report. While the stormwater report does contain significant amounts of information, 

I do not see that it specifically contains the requirements of EC 9.6792(3)(d)(2). Absent any 

assistance from the applicant directing me to the pertinent parts of the stormwater report to address 

the requirements of EC 9.6792, I cannot find that the requirements have been met. 

8. Water Resources Conservation Zone 

The property contains a Water Resources Overlay and therefore EC 9.4930 is applicable. 

EC 9.4930(2)(k) restricts the removal of trees in the overlay zone to “hazardous trees” provided 

the applicant submits “a written evaluation of each tree proposed for removal prepared by a 

certified arborist declaring the tree(s) to be hazardous and recommending immediate removal.” 

There is a 32” inch in diameter black cottonwood tree that the applicant has proposed to remove. 

VRI argues that the applicant has not demonstrated that the tree is hazardous and meets the 

requirements for removal. The applicant responds in its final legal argument that it will retain the 

tree and that retention of the tree can be made a condition of approval. According to the applicant, 

any potential removal would be subject to applicable standards in the future. With conditions of 

approval EC 9.4930(2)(k) can be satisfied. 

9. Tree Preservation 

EC 9.8440(2) provides: 

“Proposed lots, buildings, streets, parking lots, recreation areas, and other 

proposed uses are designed and sited to minimize impacts to the natural 

environment by addressing the following: 

“* * * * * 

“(b) Tree Preservation.  The proposed project shall be designed and 

sited to preserve significant trees to the greatest degree attainable 

or feasible * * *.” 

 The application proposes to remove 25 of the 31 significant trees on the property. A large 

number of these trees are on the eastern portion of the property along Delta Highway. VRI argues 

that the applicant made no effort preserve significant trees, let alone to the greatest degree 

attainable of feasible. According to VRI, the applicant could preserve more existing trees if it 

reduced the amount of parking spaces. The applicant is proposing less than the maximum amount 

of parking allowed but more than minimum. Initially, the applicant argued that it had designed the 

development to preserve significant trees, but now the applicant argues that the application does 
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not need to be designed to preserve significant trees. According to the applicant, “[a]ll of the Site 

Review standards have to do with how the allowed use is arranged or designed on the site, not 

what the allowed use should be.” 

While I do not agree with VRI that the applicant must reduce the amount of parking spaces 

proposed for the application, I also do not agree with the applicant that it can just determine 

whatever development it wants with whatever associated parking and infrastructure and then 

remove most or all of the significant trees because that it is necessary for the desired level of use. 

EC 9.8440(2) directs that a project be “designed and sited” in order to preserve significant trees to 

the greatest degree attainable or feasible. That implies that the design of the proposed development 

must at least attempt to preserve significant trees. EC 9.8440(2)(B) continues to list 10 

characteristics to be given priority for preservation. At the least, an application must make an 

attempt to review the significant trees to be removed against the priority characteristics for 

significant trees to be preserved. In the present case, the applicant did not make any such attempt. 

A number of the priority characteristics would appear to be relevant. EC 9.8440(2)(B)((2) 

prioritizes “[t]rees located within vegetated corridors and stands rather than individual isolated 

trees subject to windthrow.” EC 9.8440(2)(B)(5) prioritizes “[t]rees located along the perimeter of 

the lot(s) and within building setback areas.” EC 9.8440(2)(b)(8) prioritizes “[t]rees adjacent to 

public parks, open space and streets.” The trees along Delta Highway would appear to fall within 

these prioritized categories. The applicant merely determined what type of development specifics 

it wanted and proposed to remove the necessary trees to accomplish the desired result. While an 

applicant is not required to design alternative designs that preserve more significant trees just to 

demonstrate such plans are not attainable or feasible, an applicant must make some effort to 

preserve significant trees and if they cannot then explain why such trees cannot be preserved.7 EC 

9.8440(2) is not satisfied. 

10. Willakenzie Area Plan Policies 

EC 9.8815(4) provides that in areas subject to the Willakenzie Area Plan (WAP) the 

development must conform to the WAP’s use management considerations. The WAP lists nine 

use management standards, and the staff report explains how those standards are complied with. 

VRI argues that the application does not comply with WAP Commercial Area Design Policy 10, 

7 If an opponents submitted an alternative plan that preserved more significant trees then an applicant would be 

required to rebut such a plan. 
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which provides that “commercial area entrance driveways should be provided with a minimum 

eight-foot-wide planting strip between the entry drive and the parking areas.” 

Initially, VRI does not explain why this is an applicable approval criterion. EC 9.8815(4) 

includes “use management considerations.” It is not clear that Commercial Area Design Policy 10 

is a “use management consideration.” Even if it is, however, as the applicant points out the policy 

uses the word “should” in reference to planting strips. Therefore, Commercial Area Design Policy 

10 is not a mandatory requirement but an aspirational one. Furthermore, due to the nature of the 

flag pole driveway, this is exactly the type of situation where such a policy should not be 

specifically required. Even if WAP Commercial Area Design Policy 10 applies, the application 

does not violate the policy. 

11. Willamette Greenway Permit 

The Willamette Greenway Permit requirement of EC 9.8815(1) provides: 

“To the greatest possible degree, the intensification, change of use, or 

development will provide the maximum possible landscaped area, open space, 

or vegetation between the activity and the river.” 

 VRI argues that the application proposes to develop 40 to 50 percent of the Willamette 

Greenway area on the property. According to VRI, developing that much of the Greenway would 

not provide the maximum possible landscaped area, open space, or vegetation between the activity 

and the river. The applicant responds by citing to prior Hearings Official decisions interpreting 

this provision. In Goodpasture Partners a former Hearings Official explained: 

“The provision does not ask whether the activity itself would provide maximum 

landscaped area, open space, or vegetation; rather, the measuring area is the land 

between the activity and the river, not the activity itself. The staff report 

accurately states that there would be no change to the landscaped area, open 

space or vegetation between the activity and the river.” WB 10-03 p 4. 

(Emphases in original.) 

 While I am not sure what else could be between the development and the river besides 

landscaping, open space, or vegetation, the provision does consider the area “between the activity 

and the river.” VRI argues that the hotel could be moved out of the Willamette Greenway zone to 

maximize landscaped areas, open space, and vegetation. The previous cases illustrate that the 

proposed development can be located in the Willamette Greenway area without violating EC 

Attachment C

PC Agenda - Page 24



Attachment C

PC Agenda - Page 25



Attachment D

PC Agenda - Page 26



Attachment D

PC Agenda - Page 27



Attachment D

PC Agenda - Page 28



Attachment D

PC Agenda - Page 29



Attachment D

PC Agenda - Page 30



Attachment D

PC Agenda - Page 31



Attachment D

PC Agenda - Page 32



Attachment D

PC Agenda - Page 33



Attachment D

PC Agenda - Page 34



Attachment D

PC Agenda - Page 35



Attachment D

PC Agenda - Page 36



Attachment D

PC Agenda - Page 37



Attachment D

PC Agenda - Page 38



Attachment D

PC Agenda - Page 39



Attachment D

PC Agenda - Page 40



Attachment D

PC Agenda - Page 41



Attachment D

PC Agenda - Page 42



Attachment D

PC Agenda - Page 43



Attachment D

PC Agenda - Page 44



Attachment D

PC Agenda - Page 45



Attachment D

PC Agenda - Page 46



Attachment D

PC Agenda - Page 47



Attachment D

PC Agenda - Page 48



Attachment D

PC Agenda - Page 49



Attachment D

PC Agenda - Page 50



Attachment D

PC Agenda - Page 51



Attachment D

PC Agenda - Page 52



Attachment D

PC Agenda - Page 53



Attachment D

PC Agenda - Page 54



Attachment D

PC Agenda - Page 55



Attachment D

PC Agenda - Page 56



Attachment D

PC Agenda - Page 57



Attachment D

PC Agenda - Page 58



Attachment D

PC Agenda - Page 59



Attachment D

PC Agenda - Page 60



Attachment D

PC Agenda - Page 61



Attachment D

PC Agenda - Page 62



Attachment D

PC Agenda - Page 63



Attachment D

PC Agenda - Page 64



Attachment D

PC Agenda - Page 65



Attachment D

PC Agenda - Page 66



Attachment D

PC Agenda - Page 67



Attachment D

PC Agenda - Page 68



Attachment D

PC Agenda - Page 69



Attachment D

PC Agenda - Page 70



Attachment D

PC Agenda - Page 71



  Attachment E 
 

Applicable Code Sections 

 

STREET TREES 
 
EC 9.2170(5)(d): Street Trees. Street tree requirements are specified in EC 7.280 Street Tree Program - 
Policies, Standards, Procedure. 
 
EC 7.280:  Street Tree Program - Policy, Standards, Procedure. 

1) Policy.  In order to create attractive and healthy neighborhood environments, no approval shall be 
granted for a development that involves the creation of a street unless the applicant has submitted 
and received approval of a street tree plan that ensures street trees will be planted and established in 
accordance with the standards and procedures provided for in this section and the adopted policies 
of the Urban Forest Management Plan.  Street trees shall be planted in accordance with the approved 
street tree plan as each lot or area is developed, and shall be required on streets that abut the 
development as well as on new streets within the development site. 

2) Standards. The city manager, or designee, shall by administrative rules adopted pursuant to section 
2.019 of this code establish standards and specifications that ensure that new trees planted are of the 
highest quality, require low maintenance, and do not interfere with public safety. The standards shall 
include, but not be limited to, the type of trees that may be planted, and requirements for planting 
and establishment of the trees.  As used in this section, "establishment" includes watering, initial 
pruning, and replacement of trees, if necessary, for a period of three years from the date of planting. 

3) Procedure.  Upon approval of the street tree plan, and prior to approval of the final plat for 
subdivisions, planned unit developments, partitions, or approved development plans, the applicant 
shall: 
a) Pay to the city a fee established by the city manager pursuant to section 2.020 of this code that is 

equal to the cost of the purchase, installation and establishment of the street trees required by 
the approved street tree plan.  Thereafter, the city shall assume responsibility for the purchase, 
installation and establishment of the street trees; or 

b) Purchase, install and establish the street trees in accordance with the approved street tree plan, 
upon (I) first paying to the city a fee established by the city manager pursuant to section 2.020 of 
this code to reimburse the city for its costs in connection with plan review, inspection, 
administration and monitoring, and (ii) filing with the city a security bond or deposit in an amount 
determined by the city to be sufficient to ensure performance under the approved street tree 
plan. 

Existing large-scale street trees on or adjacent to a development site shall be retained unless approved for 
removal by the city pursuant to section 6.300 to 6.330 of this code during site development or in conjunction 
with a street construction project.  Any street tree removed by permit through demolition or construction 
within the street right-of- way shall be replaced within the street right-of-way at a location approved by the 
city with a tree of similar value.  The value of the existing street tree to be removed shall be calculated using 
the methods set forth in the edition then in effect of the Guide for Plant Appraisal published by the 
International Society of Arboriculture Council of Tree Landscape Appraisers.  The developer shall be 
responsible for the cost of the planting, maintenance and establishment of the replacement tree. 
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  Attachment E 
 

STORMWATER 
 
EC 9.6792(3)(d): For development permit applications, stormwater quality facilities shall be selected from the 
Stormwater Management Manual and shall be based on the following priority order: infiltration, filtration, off-
site stormwater quality management. 

1. If selecting a filtration treatment facility, the applicant shall submit a report that demonstrates at least 
one of the following development site conditions exist: 
a.      Infiltration rates are less than 2 inches per hour; 
b.      Bedrock is less than 5 feet below the ground surface; 
c.      Groundwater elevations are less than 6 feet; or,  
d.      Ground surface slopes are greater than 10%. 

2. If selecting off-site stormwater quality management by contributing to the public off-site stormwater 
quality facilities, through payment of a higher stormwater system development charge adopted as part 
of the City’s system development charge methodology, the applicant shall submit a report that 
demonstrates there is insufficient land area to construct an approved infiltration or filtration facility by 
setting forth the required size of the smallest infiltration or filtration facility needed for the 
development’s impervious surface area and a site plan demonstrating that an approved infiltration or 
filtration facility cannot be located on the development site without reducing the size of the proposed 
development which is otherwise consistent with all other applicable lot and development standards. 

 

 

TREE PRESERVATION 
 
EC 9.8440(2)(b): Tree Preservation. The proposed project shall be designed and sited to preserve significant 
trees to the greatest degree attainable or feasible, with trees having the following characteristics given the 
highest priority for preservation: 

1. Healthy trees that have a reasonable chance of survival considering the base zone or special area zone 
designation and other applicable approval criteria; 

2. Trees located within vegetated corridors and stands rather than individual isolated trees subject to 
windthrow; 

3. Trees that fulfill a screening function, provide relief from glare, or shade expansive areas of pavement; 
4. Trees that provide a buffer between potentially incompatible land uses; 
5. Trees located along the perimeter of the lot(s) and within building setback areas; 
6. Trees and stands of trees located along ridgelines and within view corridors; 
7. Trees with significant habitat value; 
8. Trees adjacent to public parks, open space and streets. 
9. Trees along water features. 
10. Heritage trees. 
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