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From: Brad Willett

To: HARDING Terri L;
Subject: Approve proposed S-JW zone, thanks!
Date: Tuesday, October 20, 2009 1:46:37 PM

Planning Commissioners:

Sorry but 'in-fill' sounds to me like a euphemism, but whatever
one calls it, it needs regulation.

My wife and | have lived in Eugene for over 30 years. Since the
80s we've been buying our cottage in the 'JWN', and improving it
to our liking modestly---without, I trust, ill effects to our
neighbours---as best we can afford. We picked this place
carefully, for its proximity to our work, & downtown, the
songbirds and most of all, the privacy it offers.

The city, and neighbourhood have changed as places that are not
museum-towns must. But driving round, | see in the JWN of
Eugene, as well as other areas, a disturbing trend in new
buildings that are erected without regard for the privacy or
access to sunshine of places nearby. In essence, someone (often
living elsewhere) who has $$3$, sees more $$3$, and can change a
world without any courtesy whatsoever. | once lived in a small
New England village where such things as new construction and
even the cutting of a tree called for discussion at a town meeting.
That, of course, would be unwieldy in a place this size. You catch
my drift, I'm sure. Sadly, government guide-lines are needed to
protect the aesthetics {liveability, positive character, stability} of
our city from actions taken with a lack of empathy; actions
clouded by (fill in any number of self-interests
here).

| encourage you to support the S-JW zone standards brought
forth.

Thanks for your attention,

-brad willett

(1469 Lincoln)
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From: HENDRICKSON Sarah S

To: HARDING Terri L;

CC: gmiller@efn.org;

Subject: (late) testimony for planning commission
Date: Tuesday, October 20, 2009 5:19:49 PM
Ms Harding,

Since 1975 | have lived and owned my home and raised three boys in the Westside
neighborhood, at 1036 Adams Street.

The spate of recent construction of backyard multi-plexes has had a major impact, not thank
goodness on our block, but in many close-by areas. Eyesores, incompatible, low-end, light-
blocking and really tacky. All allowed by the city’s change in infill standards.

Our neighborhood is fantastic- close-in, integrated, mixed in many ways, but still
characteristic of an historical area. Don't let it be degraded by lax standards. Please do not
allow any more yukky, inappropriate, ugly housing. Yes, we need housing and infill, but it
doesn'’t have to be butt-ugly. Compatibility with the existing often heritage structures should
be a mimimum requirement.

Thank your Planning Commissioners for supporting the:
JeffersonsWestside Special Area Zone (City File # CA 09¢3, RA 09+2, Z 09+4).

Thank you very much
Sarah Hendrickson

1036 Adams Street
gmiller@efn.org

WASH YOUR HANDS!
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Eugene Planning Commission
10/20/9

Dear Commissioners,

| am Chuck Bailey and | live at 1576 Charnelton Street in the Jefferson-
Westside neighborhood.

My house won the “People’s Choice Award' in a public architectural
competition sponsored by the American Institute of Architect-
Southwestern Chapter. The event was held during the 2007 Eugene
Celebration. The provisions of this Special Area Zone would not allow me
to build this house today.

Diversity is one of the key watch-words of this city and our neighborhood
is guite a mix of housing types and looks. It is not an architectural wonder.
We have some pretty cool housing, bungalow, craftsman and
contemporary, and some crap. We also have buildings such as the Tate,
Lincoln and Lane towers. This diversity of style is one of the reasons we
chose to live here. It seems like Eugene. We are not in a gated community,
or an architecturally historic area with tight architectural controls, at least
not till now!

We are Eugene'’s closest downtown housing and professional
neighborhood and should be able through time to reflect the changing
nature of personal and social taste. The propose regulation of building
heights and shapes is abhorrent.

A diversity of populace requires a diversity of personal expression. Our
housing should not be from the same mold. Please examine the
conseqguences of these proposals with Eugene’s character in mind.

To paraphrase Pete Seiger....... ‘Little houses in the neighborhood, little houses filled
with ticky-tacky, little houses, little houses, little houses just the same’.
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Date: Tue, 20 Oct 2009 17:01:20 -0700 (PDT) FiLE NO:

From: Ilona Koleszar <ilonakoleszar@yahoo.com>
Subject: Please approve proposed S-JW zone
To: Terri.L.Harding@ci.eugene.or.us

October 20, 2009
Dear Planning Commissioners:
Please recommend City Council approve the proposed S-JW zone.

I strongly believe that it is imperative to have appropriate development standards so that new
infill will be compatible with neighborhood character. Adoption of this infill zone will protect
the neighborhood while allowing additional compatible infill. I hope you will agree by voting to
recommend that the City Council adopt the proposed S-JW zone as written.

I've lived in the JWN for 22 years. Our first home here was a late 40's house on the corner of W
11th & Adams, where we lived for 12 years. We loved the neighborhood so much that when we
had the opportunity to purchase the home of our dear neighbor, Orville Bakken, we decided to
buy it and moved right next door. We have now lived in “The Bakken House,” a wonderful
1920's home, since 1999. (The Bakken Family had lived in the house since 1959! Mrs. Bakken
taught kindergarten and first grade at the old Lincoln School for 34 years and Mr. Bakken was
Dutch Girl’s very first non-family employee. So we feel that we literally live in a piece of
neighborhood history.) We retained our original home next door, which we now rent to a great
tenant who also loves the neighborhood.

In 2004 we purchased the duplex that is immediately next to our current residence and original
home, on Adams Street, so that we now own 3 adjacent properties. We have made a number of
improvements to all of our realty and have done our best to make them all last longer and look
better in the context of their surroundings.

I care deeply about keeping and nurturing the very best qualities of our neighborhood. To that
end I have involved myself in efforts such as JWN neighborhood meetings and have been a
member of the JWN Executive Board for the past 3 years. I am also part of the group called
3RT, which arose out of neighbors’ desire to maintain the beauty and unity of our built and
natural neighborhood environments as bus rapid transit is integrated into our community.

[over]
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My interest in infill standards strengthened couple of years ago as I watched, helplessly, a group
of four 4-plexes built in the 1000 block of W 11th Avenue, displacing a wonderful 30's
bungalow style duplex. The resulting apartments are not only crammed in together and visually
out of context with the surrounding homes, but have also added to the parking problems for
neighbors, including myself, in the immediate area. Irent a garage for my car next door to the
new 4-plexes, and am frequently unable to get in and out of that space because 4-plex tenants
and other residents are now so squeezed for parking spaces that they tend to park their vehicles
in front of my garage.

Our neighborhood is exceptionally vital, friendly, close to downtown amenities and services, and
has great access to another urban treasure, the Whiteaker Neighborhood. We love the trees and
the feel of the eclectic yet cohesive structures, most of which are older, charming and well-built
homes from the 20's, 30's and 40's. I support the proposed S-JW zone because the standards
represent a body of well-written, well-reasoned guidelines which answer the threat of bad infill
with the promise of more beneficial infill.

Thanks for your consideration.

Sincerely,

Ilona Koleszar

871 W 11th Ave
Eugene, OR 97402
541-344-2880
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October 20, 2009
Public testimony to the Eugene Planning Commission

Good evening planning commissioners. My name is Garrick Mishaga and |
reside at 254 W 14th Ave. in the Jefferson area of the Jefferson Westside
Neighborhood. I've lived there for 8 years. | moved into the neighborhood with
my partner, who has owned for 16 years, when | was a landscape architecture
student at the U of O. it didn’t take long for me to come to value the character
of the neighborhood because of it's proximity to downtown and the university.

I enjoy being able to walk fo numerous businesses and amenities within the
neighborhood and adjoining neighborhoods. While walking | pass by and take
note of some of the most diverse housing in the city. For example, within a one
block radius of my residence there are single, two, and three story apartments as
well as a high rise apartment complex, and a six story luxury condominium
development. There are duplexes and single family rentals side by side with
owner occupied single family homes.

I'm proud to say | knowmmedozens of my neighbors. Neighbors that rent and
own, that are single and have families, that are students in their 20’s and even a
senior in her 90's. This mix adds to the richness of my experience of my
neighborhood.

Tonight, | speak to you as a JWN resident who works out of my home office and is
well vested in the neighborhood. I'm active in the neighborhood association,

- serving on the board for the past 3 ¥z years. | also served on the Infill
Compatibility Standards Task Team and the Multi-Dwelling Committee as a JWN
representative. As a landscape designer and trained landscape architect |
know the importance of maintaining a quality neighborhood form and
character,

This past year a re-development project started a block and a half away from .
me. The block consists mainly of modest single story homes and 1 ¥ story
bungalows. A single story mid-century home with alley access auxiliary dwelling
unit were allowed to deteriorate and subsequently were raised to make way for
4 detached narrow style condos. Two have been completed along the street
front with preliminary site work started on the remaining two off the alley. Each
structure creates a 45 foot long shear wall on the north and south sides. All are
sited to the minimum setbacks from the property lines and minimum side by side
distance allowable between buildings, thus creating unusable spaces. The
majority of the small percentage of open space remaining is mainly paved.
Solar access and privacy to the north adjacent property has been greatly
reduced. The owner of the property put it up for sale this spring before the first
two condos were completed. The property with bungalow has been on ’rhe
market for 6 months and to date remains unsold.
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On the other hand a vintage bungalow, formerly owned by the university, was
moved to a vacant lot diagonal to Charnel Mulligan Park early this spring.
Several neighbors have commented on how much they like this infill project and
would like to see more of this type in the future (i.e. height, mass, placement,
reuse). It is well sited with ample distance from the property lines to the structure
and is of appropriate scale for the area. There is a bonus to this scenario, there is
still room for a smail ADU to be sited and constructed on the south side of the
~ property.

Having participated on many levels through an extensive and thorough process,
over the past two years, | support the Jefferson-Westside Special Area Zone
proposal and encourage you to support it as well. These standards will maintain
a balanced mix of residential development that positively contributes to the
predominant patterns and character of the neighborhood, while allowing
additional compatible infill. Compatible infill that is flexible, implementing clear
and objective standards or allowing for alternative discretionary standards.

The currently R2 standards permit medium-high to high density residential
development to occur, which should not be the intent but rather medium-low to
medium density residential development. Limiting the density and intensity of
development prevents destabilization resulting from major residential _
redevelopment. Density for density sake, regardless of the unintended costs, is
not a sustainable experimental path in which we as a neighborhood and
community should continue endorse.

Thank you for your time and consideration.
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From: David Gusset

To: HARDING Terri L;
Subject: Please approve proposed S-JW zone
Date: Tuesday, October 20, 2009 5:17:23 PM

October 20, 2009
Dear Planning Commissioners,

I urge you to recommend that the City Council approve the proposed S-JW
zone as a stop-gap means of protecting our neighborhood from the worst
of thoughtless, inconsiderate, out of scale and oppressive redevelopment.

I came to Eugene from San Francisco 20 years ago. | bought a historic
house (which was still “in the rough”) in one of Eugene’s older central city
neighborhoods. What attracted me to Eugene and to this older central city
neighborhood were the wealth of charming individually crafted, modest-
sized older homes some dating from the 19t century (most from the Arts
and Crafts period of the early 1900s making up the majority of its housing
stock). | was looking for “community” and neighborhood stability for my
family, myself and my in-home business. Being an environmentally aware
family we chose our neighborhood for its “pedestrian-friendly”
environment. Several elements of this mature neighborhood combine to
encourage walking. The neighborhood is a visual feast of pleasant,
architecturally uniqgue homes and gardens on streets shaded by a canopy
of mature trees overarching the streets themselves. The neighborhood is
laid out in a simple rectilinear grid of well connected streets (roughly 13
blocks to the mile) and utility alleys. Each home here is unique; most of
the houses were designed and built by the individual carpenters
themselves in styles that were popular in their day, but whose styles
remain timeless. When those homes were built, master carpenters still had
pride in their creations, tools and materials. Whether they were aware of it
or not, their many years spent as apprentices and journeymen also gave
them a sense of aesthetics and harmony of proportion and design. They
were modest in their creations, respecting the other homes around them
and the inhabitants of the street, and thus adding to the feeling of
“community”.

Homeowners are entitled to a degree of stability in their
neighborhood. Incompatible infill is negatively affecting the
neighborhood. The oppressive presence of incompatible infill takes away
from the joy of walking the neighborhood. In recent years, through ill-
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advised planning decisions and inappropriate changes in zoning laws,
many of the historic homes and the attractive aspects of the neighborhood
are being threatened and encroached upon by cheap, inconsiderate and
out of scale new development. Plenty of that activity is taking place right
on my street and throughout the neighborhood. | feel even sorry for those
who have to live next door or even worse, to live across the street and
have to see it every day. Much of Eugene’s architectural heritage is lost
every day in the adjacent West University neighborhood through the multi-
unit tax abatement program. | don't believe that neighborhood even has
any owner occupied houses left.

The Secretary of the Interior of the United States urges cities and towns to
recognize their history and maintain a “sense of place” through
preservation of historic homes, neighborhoods and landscapes. Despite
having a budget for preservation, Eugene’s planners actually have a
history of encouraging demolition, now more so than ever before. In some
neighborhoods (West University and just south of the university, for
example) the city offers tax abatements for developers to remove historic
homes and to replace them with big-box multi-unit apartments. Other
cities with major universities require students to live in dorms for at least
their freshman year if not also their sophomore year instead of letting
them move out into the surrounding neighborhoods. The UO has no such
requirement. In fact, the UO (with the city’s blessing) has been selling off
much of its student housing and is investing money in unnecessary sports
arenas when they really should be building and investing in student
housing. Through the university’s negligence and arrogance and the city
not placing value in its historic resources, there is greater pressure to
redevelop all areas around the university including my neighborhood.

| applaud city planners for wanting to do what they truly believe is the
most environmentally sound planning. Strong urban growth boundaries
help prevent sprawl from eating up precious wetlands, farm and forest
land. The major flaw in Eugene’s approach is in perceiving the whole
central Eugene as one large continually expanding opportunity area for
redevelopment and the primary location and main focus for greater
density. City planners still see the central area as the hole in the center of
the doughnut... Or perhaps like a fairy ring mushroom fungus that each
year uses up the nutrients in the ground it infects and must keep
spreading out from the center, making the ring larger in diameter each
season.
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This antiquated model of city planning actually dates from the 1950s.
Where is “nodal development”? The central city neighborhoods were not
broken and should not be changed. They are not the neighborhoods that
are adding environmental problems. Central city neighborhoods have the
lowest per-capita per day vehicle-miles-traveled than any other
neighborhood in the city (in a 1990 LCOG study: about 4.2 vmt as
opposed to 20 or more for the car-centered outer neighborhoods built
after WWI1). The central city neighborhoods were built before the
automobile dominated and dictated city planning; many were originally
developed around Eugene’s streetcar lines. Through their design and
amenities (charming older homes, gardens, street trees, parks, shops,
cafes, etc.), these neighborhoods support pedestrian and bike friendly
activity and good public transit. They are models of good city planning.
Why is the pressure for density focused on just one large and growing
geographical area in the heart of Eugene?

The major environmental planning problems in Eugene that need to be
fixed are not in the center (Those central neighborhoods are beautiful and
complete and should be used as the model). The major part of the
problem lies in the post WWII automobile dependent neighborhoods
located mostly in north and west Eugene. Those are where nodal and
transit-oriented development need to be infused. Those neighborhoods
need to be transformed from single-use bedroom communities with strip-
mall businesses to full functioning pedestrian and transit oriented places
with good sidewalks and gradient density centered around nodal
development. Good infill standards developed for our central
neighborhood can also serve as a model for Eugene’s other
neighborhoods.

Thank you for your consideration.
Sincerely,

David Gusset

1611 Lincoln Street
Eugene 97401-3914
342-2772
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. ON:[0[20/2609
1
' FILE NO:
1 ' BEFORE THE LAND USE BOARD OF APPEALS
2 OF THE STATE OF OREGON
3 .
4 HOME BUILDERS ASSOCIATION
5 OF LANE COUNTY,
6 Petitioner,
7
8 and
9 .
10 DAN NEAL,
11  Intervenor-Petitioner,
12
13 VS.
14
15 CITY OF EUGENE,
16 Respondent,
17 . .
18 ‘ and
19
20 PAUL T. CONTE, RENE KANE,
21 CAROLYN JACOBS, DEBORAH HEALEY,
22 MARK STEVEN BAKER, MARILYN MOHR,
- 23 CHARLES SNYDER and KEVIN MATTHEWS,
24 Intervenors-Respondents.
25
26 LUBA Nos. 2008-148 and 2008-149
27
28 FINAL OPINION
29 AND ORDER
30 :
31 Appeal from City of Eugene.
32
33 Bill Kloos, Eugene, filed a petition for review and argued on behalf of petitioner.
34  With him on the brief was the Law Office of Bill Kloos, PC.
35
36 Dan E. Neal, Eugene, filed a petition for review and represented himself.
37 :
38 Emily N. Jerome, Eugene, filed a response brief and argued on behalf of respondent.
39  With her on the brief was Harrang Long Gary Rudnick P.C.
40
41 Paul Conte, Rene C. Kane, Carolyn Jacobs, Deborah Healey, Charles Snyder,

42 Marilyn Mohr and Kevin Mathews, Eugene, filed a response brief. Paul Conte argued on his
43  own behalf.

45 Jon Chandler, Salem, filed an amicus brief on behalf of Oregon Home Builders

Page 1
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1  Association and National Association of Home Builders.

2 .

3 HOLSTUN, Board Member; BASSHAM, Board Chair; RYAN, Board Member,

4  participated in the decision.

5

6 AFFIRMED (LUBA No. 2008-148) 06/12/2009

7 REMANDED (LUBA No. 2008-149)

8

9 You are entitled to judicial review of this Order. Judicial review is governed by the
10  provisions of ORS 197.850. ‘

Page 2
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Opinion by Holstun.

NATURE OF THE DECISION

Petitioner appeals two city ordinances (Ordinances 20418 and 20417) that adopt a
number of amendments to the Eugene Code (EC). The amendments that are challenged in
this appeal (1) lower the maximum main building height that is permitted in the city’s R-3
(Limited High-Density Residential) and R-4 (High Density Residential) zones in a specific
area next to the University of Oregon, (2) increase off-street parking requirements for
multiple family development in R-3 and R-4 zones in two neighborhoods near the University
of Oregon, and (3) amend EC provisions concerning stormwater management.
REPLY BRIEF

Petitioner moves for permission to file a reply brief to respond to new issues raised in
respondent’s and intervenors-respondents’ briefs. The motion is granted.
AMICUS BRIEF |

The Oregon Homebuilders Association and the National Association of
Homebuilders move for permission to file an amicus brief.v The motion is granted.
FACTS

A. Maximum Building Heights in the R-1, R-3 and R-4 Zones South of the
University of Oregon (EC 9.2751(3)) '

As a general rule, the maximum building heights in the R-1, R-3 and R-4 zones are
30 feet, 50 feet and 120 feet, respectively. EC Table 9.2750. Those general maximum
building heights, as set out in EC Table 9.2750, are not altered by the challenged ordinances.

While EC Table 9.2750 sets out the development standards that apply generally
within residential zones, including the aforementioned maximum building heights, EC
9.2751, which follows that table, adopts a number of “Special Development Standards” that
apply in addition to or in place of the standards in EC Table 9.2750. One of those Special
Dév_elopment Standards is EC 9.2751(3). Under EC 9.2751(3), building heights in R-3 and

R-4 zones are further restricted where the R-3 or R-4 zone adjoins an R-1 zone. Both before
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and after the challenged ordinances, as a géneral rule in the R-3 and R-4 zones, buildings
located within any portion of an R-3 or R-4 zone that is closer than 50 feet to an R-1 zone
can be no taller than 30 feet tall. EC 2.9751(3) has the effect of extending the R-1 zone 30
foot maximum building height restriction for a distance of 50 feet into adjoining R-3 and R-4
zones, so that there is a 50-foot deep, 30-foot high step-up to the higher maximum building
heights in the R-3 and R-4 zones, where they adjoin an R-1 zone. This generally applicable
step-up is carried forward in the challenged ordinances.

Ordinance 20418 adopts a different step-up regulatory regime for a 16-block area
located south of the University of Oregon. That area is bounded by 18™ Street on the north,
20™ Street on the south, Agate Avenue on the east and Hilyard Avenue on the west. Those
blocks are zoned a mixture of R-1, R-3 and R-4. The sixteen blocks are separated from the
University of Oregon by 18" Street. The zoning for those blocks generally transitions as you
proceed south away from the university from R-4 zoning (across 18" Street from the
University of dregon) to R-3 and then to R-1 zoning as you approach and cross into the large
residential neighborhood to the south of the 16-block area. In its brief the city sets out the
challenged amendment to EC 2.9751(3) in legislative format (bold/italic text added,
bracketed, line-through text deleted), and we set out the amendmenf in that format below:

(3)  Building Height |

(a)  Except as provided below, [}] in the R-3 and R-4 zone, the
maximum building height shall be limited to 30 feet for that
portion of the building located within 50 feet from the abutting

~ boundary of, or directly across an alley from, land zoned R-1.

)] For that area bound by Hilyard Street to the west, Agate
Street to the east, East 1 8" Avenue to the north and East 20"
Avenue to the south:

1, In the R-3 zone, the maximum building height shall
be limited to 35 feet for that portion of the building

located within 160 feet from the abutting boundary of,
or directly across an alley from, land zoned R-1.

Page 4
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1 2. In the R-4 zone, the maximum building height shall

2 be limited to 35 feet for that portion of the building

3 located within 50 feet from the abutting boundary of,

4 or directly across an alley from, land zoned R-1. It

5 shall be limited to 50 feet for that portion of the

6 building located within 175 feet from land zoned R-3,

7 and shall be limited to 75 feet for that portion of the

8 building located within 176 feet and 225 feet of land

9 zoned R-3.
10 Uﬁder Ordinance 20418, for R-3-zoned property within this 16-block area, the 30-
11 foot high step-up in maximum building height that extends 50 feet into the R-3 zone is
12 replaced with a 35-foot high step up that extends 160 feet into the R-3 zone. In other words,
13 the step-up is a little higher (35 feet versus 30 feet) and extends farther into the R-3 zone
14 (160 feet versus 50 feet). ‘
15 Under Ordinance 20418, for R-4 zoned property, 30-foot step-up is replaced with a
16  three step-up regime. The first step extends 50 feet into the R-4 zone and is 35 feet high.
17  The second step into the R-4 zone (between 50 feet from the R-1 zone and 175 feet from the
18 R-1 zone) is 50 feet high. The third step (between 175 feet from the R-1 zone and 225 feet
19  from the R-1 zone) is 75 feet high. Within the 16-block area, a building may be built to the
20  full 120-foot height allowed by EC Table 9.2750, only if it is more than 225 feet from an
21  adjoining R-1 zone. For property that is closer than that to the R-1, buildings must observe
22 the lower step-ups in maximum building heights described above.
23 B. Required Off-Street Parking for Multifamily Development (EC Table
24 9.6410) '
25 EC Table 9.6410 sets out off-street parking requirements for uses allowed under the

26 EC. One of those uses is multiple family dwellings. Prior to the challenged amendments,
27  one parking space per multiple family unit was required by EC Table 9.6410. Ordinance
28 20418 amends EC Table 9.6410 to adopt different off-street parking requirements in two
29  neighborhoods. That amendment is set out below in the same legislative format that was

30 used above for the amendments to EC 9.2751(3):

Page 5
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[am—

B OWN

Table 9.6410 Required Off-Street
Motor Vehicle Parking

Uses

Minimum Number of Required Off-

Street Parking Spaces

Dwelling

[Multiple Family-3 el
same-tot]

H-per-dwelling}

Multiplé Family developments in the R-3
and R-4 zones within the boundaries of
the City recognized West University
Neighbors  and  South

University

Neighborhood Associations.

1 space per studio or 1-bedroom unit
1.5 spaces/unit per 2-bedroom unit**

2 spaces/unit per 3-bedroom unit*

* 5 spaces required for each additional

bedroom beyond 3 bedrooms

**Fractions of .50 are rounded up to the

next whole number.

1 per dwelling

Multiple deily — all other areas

As an example of the effect of the

above amendment, before the amendment, an

apartment building with 20 two-bedroom units would require 20 off-street parking places (20

X 1 = 20). With the above amendment, that apartment building would require 30 off-street

parking spaces (20 X 1.5 = 30). As another example, a building with 21 four-bedroom

apartments would require 21 off-street parking places before the challenged amendment (21

X 1 =21). With the above amendment to EC Table 9.6410, that 21-unit apartment building

would require 53 parking spaces (21 X 2.5=52.5+.5= 53).
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1 Petitioner’s first through seventh and ninth assignments of error challenge the
2 amendments adopted by Ordinance 20418 on various grounds.

C. Stormwater Management

EC 9.6790 directs the City Manager to adopt a Stormwater Management Manual.
The second ordinance that is challenged in this appeal, Ordinance 20417, amends EC 9.6790
to specify certain goals with which the Stormwater Management Manual must be consistent.
Petitioner challenges that amendment in its eighth and ninth assignments of error.

INTRODUCTION

O© 00 N0 N B W

The first seven assignments of error, particularly the third through seventh
10  assignments of error, assume that the new building height limits in the 16-block area south of
11  the university and the new off-street parking requirements in the South and West University
12 vNeighborhoods necessarily will preclude residential development at the maximum allowed
13 density in those areas and will have the effect of increasing the number of trips by
14  automobile and the resultant pollution and greenhouse gases. As we explain below, the EC
15  regulates residential development directly and also imposes development standards that may
16 have the indirect effect of reducing the achievable development densities. The EC
17 amendments that are the subject of this appeal could have indirect effects on development
18  densities and the parties have very different ideas about the likely impact of the disputed EC
19  amendments on residential development densities. The parties also have very different ideas
20  about the likely impacts of the disputed amendments on traffic and traffic related pollution.
21 A. Direct Regulation of Residential Development Density

22 The Eugene Code regulates development density directly and indirectly. The Eugene
23 Code regulates residential development density directly by imposing both minimum and
24  maximum density requirements. Within the R-3 and R-4 zones, residential development
25  must achieve a “Minimum Net Density Per Acre” of at least 20 units. EC Table 9.2750.

26  That means within the R-3 and R-4 zones, residential development at a net density of less
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than 20 units per acre may not be approved. The EC also imposes a maximum density in
these zones. Within the R-3 zone, the “Maximum Net Density per Acre” is 56 units. EC
Table 9.2750. With the R-4 zone, the “Maximum Net Density per Acre” is 112 units. Id.
These minimum and maximum deﬁsity requirements are not changed by the disputed
amendments. This means that under EC Table 9.2750, both before and after the challenged
amendments, the permissible residential development density within the R-3 zone ranges
from a low of 20 units to a high of 56 units per net acre, and the permissible residential
development density within the R-4 zone ranges from a low of 20 units to a high of 112 units
per net acre. |

B. Indirect Regulation That May Affect Residential Development Density

Although required minimum residential density and permissible maximum residential
density in the R-3 and R-4 zones under EC Table 9.2750 are.unchanged, petitioner contends
the new (lower) maximum building heights in parts of the 16-block area south of the
university and the new off-street parking regulations in the two university neighborhoods
will have the indirect effect of preventing development from achieving the R-3 and R-4
maximum 56 and 112 units per acre densities in those areas.

1.  Petitioner’s View of the Indirect Effect

One developer testified below that the reduced building height in the 16-block area

will reduce potential building envelopes by

“approximately 25% in the R4 zone immediately south of the U of O. Over
an area of about 22 acres, this results in a loss of about 600 potential dwelling
units—not a minor result.” Record 912.

That same developer went on to contend that the increased off-street parking requirements
for multiple family dwellings in the two university neighborhoods would similarly preclude
achieving the maximum densities allowed under the EC in the R-3 and R-4 zone for multiple

family dwellings in the two university neighborhoods:
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“IThe increased off-street parking required for multiple family dwellings in
the two university neighborhoods] will result in [an] increase of parking
requirements to 200% of current for 2 bedroom units to 400% of current for 5
bedroom units. I have reviewed the impact on eight recent projects of ours in
these neighborhoods — two in design, four in construction now, and two
recently completed. None of these projects could be built as designed. The
amount of land required for parking limits the remaining space, used for out
door living, pedestrian circulation, landscaping, and lastly — dwelling units,
such that actual achievable density is reduced to % to 1/3 of current. Thus, we
put cars before people, and actually 1nv1te more cars into the nelghborhood
while reducing density.” Record 912.!

The developer went on to contend that “[a]s a practical matter, this will reduce the density
that can Be achieved by about half] in some cases 2/3.” Record 917.
2. Intervenors-Respondents’ View of the Indirect Effect
Intervenofs-respondents spend 17 pages in their brief arguing that the developer’s
testimony quoted above for the most part fails to identify the assumptions or bases for his

conclusions and vastly overstates the likely impact of the disputed changes. Intervenors-

_respondents’ Brief 10-27. Intervenors-respondents ultimately take the position that the

regulations are unlikely to prevent individual development proposals from achieving the
maximum residential development densities authorized by EC Table 9.2750 in either the R-3
or R-4 zone.

Intervenors-respondents particularly dispute petitioner’s contenﬁon that the new,
lower maximum building heights will result in a loss of 600 units in the R-4 zoned portion of
the 16-block area. Intervenors-respondents point out that within the R-4 zone, where the
amendments will impose lower maximum building heights in R-4 zoned areas that are
located within 225 feet of an R-1 zone, the percentage reduction in the normal 120-foot
maximum building height would only necessarily result in a reduction in the achievable

maximum development density if a 12-story building that takes full advantage of the 120-

! A table that purports to display the impact of the disputed changes on the eight projects referenced in the
quoted text appears at Record 923.
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foot maximum height limit is required to achieve the allowed 112 units per net acre.”

Intervenors-respondents contend that is clearly not the case, and point to a table in the record
that shows existing developments with 3.5 and 4 stories that have achieved densities of 112
and 110 units per net acre, respectively. Record 385. A developer will simply need to
achieve the maximum permitted 112 units per net acre in the R-4 zone in a shorter building.
That may require a different design to achieve the maximum permitted residential density in
the three, five or seven story buildings that are now possible in the step-up transition area
within the R-4 zoned portion of the 16-block area, but intervenors-respondents contend there
is no reason to believe the pérmissible maximum development density cannot be achieved in
such shorter buildings.’

Intervenors-respondents also contend that petitioner’s reasoning regarding the likely
effect of the new off-street parking requirements is flawed as well. In particular, intervenors-
respondents contend that petitioner overlooks EC 9.6410(3)(a), which reduces the amount of
off-street parking that is required under EC Table 9.6410, both before and after the disputed
amendmeﬁt to EC Table 9.6410. EC 9.6410(3)(a) provides as follows:

“A parking reduction of up to 50% of the minimum requirement in the /ND
overlay zone and up to 25 percent of the minimum requirement in all other
zones is allowed as a right of development. In addition to these reductions, a
parking reduction of 25% of the minimum required off-street parking is
allowed for shared off-street parking.”

Thus, if an applicant wanted to take advantage of EC Table 9.6410, the amount of
required off-street parking for multiple family housing in the two university neighborhoods
under EC Table 9.6410 before the disputed amendments was .75 parking spaces per unit.
That EC 9.6410(3)(a) 25 percent reduction would also apply to the new off-street parking

2 At oral argument the parties appeared to generally agree that each story of a building requires

approximately 10 feet of building height so that a 30-foot building would likely include three stories.

3 Intervenors-respondents also point out that the maximum building height in the 16-block area within 50
feet of R-1 zoned property (for R-4 zoned property) is actually increased slightly by Ordinance 2041 8 (from 30
feet to 35 feet). o
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requirements for multiple family development in the two university neighborhoods.
Intervenors-respondents contend that the developer’s failure to recognize the continued
application of EC Table 9.6410 led him to seriously overstate the magnitude of the increase
in off-street parking requirement for multiple family dwellings in the two university
neighborhoods.

Finally, intervenors-respondents contend that there are a number of recent examples
of multiple family development in the university neighborhoods that comply with or exceed
the new off-street parking standard. Record 385. We understand intervenors-respondents to
contend that more attention to design may be required in the future and that in some cases
parking may need to be constructed underground, but so long as those measures are
considered there is no reason to expect that the new off-street parking requirements will
preclude multiple family development at the maximum allowed density in the R-3 or R-4
zones in the two university neighborhoods.

We agree with intervenors-respondents that petitioner appears to significantly
overstate the impact of the disputed amendments. In particular, we agree that the reduced
maximum building heights in the R-4 step down areas need not result in a direct or
proportional reduction in development density and need not preclude development that
achieves the permissible maximﬁm residential density per net acre. As far as we can tell, the
precise impact of the disputed changes on the ability of a particular applicant to achieve the
maximum permissible residential development densities will depend on a number of
variables. However, based on our review of the evidence cited by petitioner and intervenors-
respondents, while it may be more expensive to construct underground parking and
achieving the maximum allowed residential density in the R-4 zone may be more difficult,
particularly where the maximum building height is 35 feet, the record simply does not

support petitioner’s contention that the disputed amendments necessarily will preclude
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achievement of maximum residential development densities in the 16-block area and the two
university 11<:ighborhoods.4

With that introduction to the parties’ dispute regarding the likely impact of the EC
amendments, we now turn to petitioner’s assignments of error.
FIRST ASSIGNMENT OF ERROR

The city has different kinds of zones, including base zones, overlay zones and special
area zones. We understand petitioner to contend that because the challenged amendments
regulate building height differently in a 16-block R-3 and R-4 zoned area than elsewhere in
the city’s R-3 and R-4 zones and regulate off-street parking requirements differently in two
university neighborhoods than elsewhere in the R-3 alid R-4 zones they are de facto special
area zones. In its first assignment of error, petitioner argues the city has adopted a stealth
special area }zone without applying and demonstrating compliance with the criteria that
govern creation of special area zones.

EC 9.3000 explains the purpose for creating Special Area Zones.” There are a
number of criteria that govern application of Special Area Zones. Among those criteria is
EC 9.3020(1)(b), which requires the city to find that the area that is to be included in the

Special Area Zone:

4 As we explain below, the likely impact of the increased off-street parking requirements on traffic in the
neighborhood is somewhat less clear.

5 EC 9.3000 provides:

“Purpose for Creating Special Area Zones. The S Special Area zone provides procedures
and criteria for recognition of areas of the city that possess distinctive buildings or natural
features that have significance for the community and require special consideration or
implementation of conservation and development measures that can not be achieved through
application of the standard base zones. In some cases, an S Special Area Zone is applied to
implement a plan for an area identified for nodal development. Application of S Special zone
to a lot containing a specific building, structure, object, site or archeological resource that
qualifies as an historic landmark will ensure that permitted uses encourage preservation of
historic qualities.”
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“Possesses distinctive buildings or natural features that require special
consideration to ensure appropriate development, preservation, or
rehabilitation. In order to be considered distinctive, it must be demonstrated
that:

“1. The area is characterized by buildings that merit preservation in order
to protect their special features; or

“2.  The area contains natural features that have been identified by the city
as worthy of special treatment or preservation.”

The city responds that there is no reason why the city cannot draw the distinctions
that are drawn in Ordinance 20418 and regulate building heights differently within the R-3
and R-4 zones in the designated 16-block area and regulate required off-street parking
differently in the two university neighborhoods. The city goes on to argue that not only is
there no legal prohibition against making such regulatory distinctions within a base zone and
within the generally applicable parking standards at EC Table 9.6410, the standards for
creation of a Special Area Zone make it clear that the desired regulatory distinctions could
not be accomplished via a Special Area Zone. That regulatory distinction has nothing to do
with “buildings that merit preservation” or “natural features that [are] worthy of special
treatment or preservation,” as is required under EC 9.3020(1)(b).

We agree with the city. The first assignment of error is denied.
SECOND ASSIGNMENT OF ERROR

ORS 227.186(2) requires that legislative acts rélating to zoning be adopted by

6

ordinance.” EC 9.1050 requires that the boundaries of any zone must be shown on the

official zoning map.” The new multiple family off-street parking standards apply only in the

¢ ORS 227.186(2) provides:

“All legislative acts relating to comprehensive plans, land use planning or zoning adopted by
a city shall be by ordinance.”

"EC 9.1050 provides in part:
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West University Neighborhood and the South University Neighborhood. Petitioner contends
the city violated EC 9.1050 and 9.3010 and ORS 227.186(2) because the boundaries of the
two neighborhoods were set by city resolution rather than by ordinance, and the boundaries
of those two neighborhoods are not shown on the city’s official zoning map.

The city’s response is twofold. First, the city contends that Ordinance 20418 does not
change the boundaries of the R-3 or R-4 zone. We understand the city to contend that
because those boundaries were not changed, no amendment of the city’s official zoning map
was required, and EC 9.1050 is not implicated. Second, the city contends that the ORS
227.186(2) requirement that legislative acts relating to zoning be adopted by ordinance did
not take effect until 1998, whereas the resolutions establishing the two neighborhoods were
adopted many years earlier, in the 1980s. We understand the city to contend that even if
ORS 227.186(2) might apply prospectively to preclude future amendments to the boundaries
of those neighborhoods by resolution, for purposes of applying the new parking regulations,
ORS 227.186(2) does not apply retroactively to preclude application of the new off-street
parking requirements to neighborhoods that were delineated by resolution before the statute
took effect. We agree with the city.

The second assignment of error is denied.

THIRD ASSIGNMENT OF ERROR

ORS 197.295 through 197.314 and 197.475 to 197.490 are referred to as the needed
housing statutes. OAR chapter 660 division 8 is the Land Conservation and Development
Commission (LCDC) administrative rule that was adopted to implement the needed housing
statutes and Statewide Planning Goal 10 (Housing). OAR 660-008-0025 allows the city to

defer rezoning land that is within an urban growth boundary to the maximum planned

“Zone boundaries shall be depicted on an official map titled, ‘Eugene Zoning Map.” Overlay
zone boundaries shall be indicated on the ‘Eugene Zoning Map,’ or on an official map titled,
‘Eugene Overlay Zone Map.’ * * *”
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residential density, if such deferral is justified and subject to clear and objective rezoning
standards.®

The Eugene/Springfield Metro Area General Plan (Metro Plan) designates the
affected university neighborhoods “High Density.” According to the Metro Plan, the High
Density designation calls for “[o]ver 20 dwelling units per gross acre (could translate to over
28.56 units per net acre depending on each jurisdiction’s implementation measures and land
use and development codes).” Metro Plan Policy A.9. As already noted, the city’s R-3 zone
permits up to 56 units per net acre and the R-4 zone permits up to 112 units per net acre. By
reducing the 50-foot and 120-foot maximum building height maximum in the 16-block area,
petitioner argues the city has effectively downzoned this area in a way that is inconsistent
with the Metro Plan and OAR 660-008-00025 . We understand petitioner to argue the new
off-street parking requirements have the same effect for the larger South and West University
Neighborhoods.

Petitioner’s argument is without merit. The Metro Plan calls for 20 units per gross

acre or 28.56 units per net acre. The R-3 zone permits up to 56 units per net acre and the R-4

zone permits up to 112 units per net acre. The permissible maximum density under the R-3
zone is twice what the Metro Plan calls for and the permissible maximum density in the R-4

zone is well over three times what the Metro Plan calls for. Therefore, the City of Eugene

8 OAR 660-008-0025 provides:
“A local government may defer rezoning of land within an urban growth boundary to
maximum planned residential density provided that the process for future rezoning is

reasonably justified. If such is the case, then:

“(1) The plan shall contain a justification for the rezoning process and policies which
' explain how this process will be used to provide for needed housing.

“2) Standards and procedures governing the process for future rezoning shall be based
on the rezoning justification and policy statement, and must be clear and objective.”
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has not deferred rezoning to the density called by in the Metro Plan, it has chosen to zone for
much higher densities, and OAR 660-008-0025 is simply inapplicable.

Even if OAR 660-008-0025 could be read to preclude new land use regulations that
might have the indirect effect of making it difficult to achieve the densities called for under
the Metro Plan, petitioner comes nowhere near showing that is the case here. As we have
already noted, the existing R-3 and R-4 zoning is unaffected by the challenged amendments,
and there is at best conflicting evidence in the record concerning whether the amendments
call into question whether in some circumstances it may not be possible to achieve the 112
unit per net acre maximum deﬁsity allowed under the EC in the R-4 zone. There is simply no
credible evidence in the record that the disputed amendments will make it no longer possible
to achieve the more modest 28.56 units per net acre called for under the Metro Plan.’

The third assignment of error is denied. |
FOURTH ASSIGNMENT OF ERROR

ORS 197.307(6) requires that “[alny approval standards, special conditions and the
procedures for approval” that are adopted by the city and applied to needed housing as
defined by ORS 197.303 must be “clear and objective and may not have the effect, either in
themselves or cumulatively, of discouraging needed housing through unreasonable cost or

delay.”°

® We recognize that other city zoning districts may allow development at densities that are less than
required under Metro Plan Policy A.9 and that the higher densities allowed in the R-3 and R-4 zoning may be
necessary to offset those lower densities so that the city as a whole complies with the minimum density required
by Metro Plan Policy A,9. However, petitioner does not argue that this consideration is in play here and we do
not consider the issue further.

10 The text of ORS 197.307(6) is set out below:

“Any approval standards, special conditions and the procedures for approval adopted by a
local government shail be clear and objective and may not have the effect, either in
themselves or cumulatively, of discouraging needed housing through unreasonable cost or
delay.”
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The new off-street parking standard imposed by Ordinance 20418 in the two

1
2 university districts requires an increasing number of parking spaces for multiple family
3 dwelling units, depending on how many bedrooms a multiple family dwelling unit has. The
4  EC does not define the term “bedroom.” Webster's Third New Int'l Dictionary, 196 (1981)
5 defines a bedroom as “a room furnished with a bed and intended primarily for sleeping.”
6  According to petitioner the same hypothetical apartment unit that is depicted on the drawing
7  that appears between pages 13 and 14 of its petition for review could be found to have
8  anywhere from one to four bedrooms depending on whether the applicant expressed an intent
9 to use the rooms shown as a bedroom, den, exercise room or office. Petitioner contends that
10  the bedroom-based off-street parking standard is not “clear and objective,” and for that
11  reason violates ORS 197.307(6).
12 We seriously question whether the amendment to EC Table 9.6410 to make the
13 required off-street parking space for multiple family dwellings in the two university districts
14  depend on the number of bedrooms constitutes an “approval standard,” within the meaning
15 of ORS 197.307(6). To begin with, EC Table 9.6410 is probably more accurately described
16  as.a performance standard than a standard that determines whether an application for a
17  multiple family dwelling can be approved. As the city explains in its brief, an applicant for
18 needed housing that is subject to EC Table 9.6410 presumably will indicate on its application
19  how many bedrooms are included in a request for approval of a mulﬁple family apartment
20 building. The city would rarely, if ever, have reason to question the applicant’s
21  representation regarding how many bedrooms a proposal will have. The required off-street
22  parking would be computed accordingly, and the application would be approved and the
23 apartment would be built and occupied. If it later turns out that exercise rooms, dens and
24  offices are being rented as bedrooms, the city might face the prospect of an enforcement
25 action. But that possibility is no different that the possibility that the apartment building
26  might run afoul of any number of performance standards after it is initially approved.
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Even if the amended EC Table 9.6410 is properly viewed as an “approval standard,”
within the meaning of ORS 197.307(6), we believe it is sufficiently “clear and objective.”
As we explained in Rogue Valley Assoc. of Realtors v. City of Ashland, 35 Or LUBA 139,
156-58 (1998), aff’d 158 Or App 1, 970 P2d 685 (1999), the needed housing statutes were
derived from LCDC’s St. Helens Housing Policy. We concluded that under the St. Helens
Housing Policy:

“Needed housing’ is not to be subjected to standards, conditions or
procedures that involve subjective, value-laden analyses that are designed to
balance or mitigate impacts of the development on (1) the property to be
developed or (2) the adjoining properties or community. Such standards,
conditions or procedures are not clear.and objective and could have the effect
‘of discouraging needed housing through unreasonable cost or delay.”” 35 Or
LUBA at 158.

Basing the required number of parking spaces on the number of bedrooms seems quite unlike
the “adverse impact” or “compatibility” standards that were prescribed as review criteria for
needed housing under the St. Helens Housing Policy. Admittedly, at least the illusion of a

lack of clarity can be created in even the clearest of statutory language. However, in view of

~ the regulatory function that the number of bedrooms serves in EC Table 9.6410, we do not

believe the needed housing statutes require more clarity or objectivity. At the time of
approval, it would appear that the number of bedrooms for purposes of computing the
required off-street parking is entirely within the control of the applicant, subject to later
action by the city in the event that rooms that were not proposed or approved as bedrooms
subsequently are used as such.

The fourth assignment of error is denied.
FIFTH ASSIGNMENT OF ERROR

The EC is a city “land use regulation,” within the meaning of ORS 197.015(11).
Under ORS 197.835(7)(a), LUBA must reverse or remand an amendment to a land use
regulation if the. land use regulation amendment is “not in compliance with the

comprehensive plan[.]” The City of Eugene’s comprehensive plan is made up of a number of
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documents. Two of those documents are the Metro Plan and the West University Refinement
Plan. Petitioner argues under its fifth assignment of error that Ordinance 20418 is
inconsistent with certain Metro Plan and West University Refinement Plan policies.

In addressing the Metro Plan and its refinement plans, the city’s findings explain:

“The code amendments include minor changes to the Land Use Code that
address issues raised by the community that are primarily related to residential
development and lot configuration standards, without raising significant
policy issues. Given the minor nature of these amendments, there are no
relevant Metro Plan policies affected by this action. Furthermore, the
amendments do not address any adopted refinement plans. Therefore, no
refinement plan is affected by this action.” Record 31.

Before turning to petitioner’s specific challenge, we note that while local law may

require findings for legislative land use decisions, and by statute some land use decisions
must be supported by findings without regard to whether they are quasi-judicial or
legislative, there is no specific, generally applicable legal requirement that cities must adopt
findings to support legislative land use decisions. Witham Parts and Equipment Co. v.
ODOT, 42 Or LUBA 435, 451, aff'd 185 Or App 408, 61 P3d 281 (2002);
Redland/Viola/Fischer's Mill CPO v. Clackamas County, 27 Or LUBA 560, 563-64 (1994);
Von Lubken v. Hood River County, 22 Or LUBA 307, 313-14 (1991). Nevertheless, even
without a generally applicable legal requirement that legislative land use decisions must in
all cases be supported by findings, for LUBA and the appellate courts to perform their review
function, “there must be enough in the way of findings or accessible material in the record of
the legislative act to show that applicable criteria were applied and that required
considerations were indeed considered.” Citizens Against Irresponsible Growth v. Metro,
179 Or App 12, 16 n 6, 38 P3d 956 (2002). With that understanding of our standard of
review in this matter, we turn to petitioner’s arguments.

A. West University Refinement Plan Policy 3

West University Refinement Plan Poﬁcy 3 requires, among other things, that the city

“review parking requirements for residential development with the purpose of reducing the
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required number of parking spaces.”11 (Emphasis added.) Petitioner contends that because
Ordinance 20418 increases the required number of parking spaces for multiple family
dwellings in the West University Neighborhood, rather than reducing them, the ordinance is
inconsistent with the policy.

The city responds in its brief that West University Neighborhood Refinement Plan
Policy 3 was adopted when that refinement plan was adopted in 1982. According to the city,
in 1993 it updated the EC and adopted the requirement that multiple family development
must provide only one off-street parking space per unit. The city contends that there is
evidence in the record that the old one-space off-street parking space standard “was not
working in the University area and it needed to be revised.” Brief of Respondent 17. The
city contends that this “policy does not prohibit the City from revisiting and adjusting the

way in which it has implemented the policy.” Id.

11 West University Refinement Plan Policy 3 provides:

“The City of Bugene will update its Land Use Code and that effort shall particularly take into
account the need to:

“ean reduce non-residential uses permitted in the R-3 and R-4 zones.

o redefine usable open space.

“em enable infilling on newly created small lots.

| “am enable alley access as the primary access to newly created lots.

“an reduce the minimum lot size.

€am increase the flexibility of development standards (for example to enable more
efficient use of open space, shared parking, and more extensive use of public rights-
of-way).

“an review parking requirements for residential development with the purpose of

reducing the required number of spaces per unit in the plan area.

“en amend the commercial zoning in the City Code to provide a greater range of
commercial zones.” (Emphasis added.)
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There is evidence in the record that parking is a problem near the university and that
the old one-space per unit parking standard is likely contributing to that parking problem.
However, it seems to us that it was entirely foreseeable in 1993 that “reducing the required
number of parking spaces per unit in the plan area” could either create or exacerbate pérking
problems in the university area, if steps beyond simply reducing the required number of
parking spaces were not taken. From the decision and the evidence in the record that the
parties have called to our attention, we cannot tell why a decision to increase off-street
parking is consistent with a policy that calls for reducing off-street parking. Although we
agree with the city that West University Neighborhood Refinement Plan Policy 3 need not be
interpreted to preclude the city from adjusting how the city chooses to implement that policy,
the city needs to explain how a decision to increase off-street parking is consistent with a
policy that calls for reducing off-street parking. Because there are no findings that provide
that explanation, we agree with petitioner that remand is required. Citizens Against
Irresponsible Growth v. Metro.

This subassignment of error is sustained.

B. Metro Plan Housing Policies

Metro Plan Policy A.2 provides in part that “[r]esidentially designated land within the
UGB should be zoned consistent with the Metro Plan and applicable plans and policies[.]”
As previously noted, Metro Plan Policy A.9 calls for residential dwelling densities of 20
dwelling units per gross acre and 28.56 dwelling units per net acre. Metro Plan Policy A.14
provides that ﬂle city is to “[r]eview local zoning and development regulations periodically
to remove barriers to higher density housing and to make provision for a full range of
housing options.” Petitioner argues Ordinance 20418 is inconsistent with these policies
because it introduces new barriers to higher density and does not allow the density

envisioned by the Metro Plan.
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As we have already explained, the EC allows significantly higher densities in the R-3
and R-4 zones than is required under Metro Plan Policy A.9, and the challenged decision
does not change that zoning. We are not persuaded by any of petitioner’s arguments that the
challenged amendments will leave the city unable to comply with the 28.56 dwelling units
per net acre standard that is set by Metro Plan Policy A.9. As far as we can tell, Ordinance
20481 is consistent with Metro Plan Policy A.2 or A.9.

Petitioner appears to interpret Metro Plan Policy A.14 to prohibit the city from
adopting any land use regulation amendments that might ultimately prove to be “barriers to
higher density housing [or] provision [of] a full range of housing options.” That is not what
the policy says. Metro Plan Policy A.14 directs the city to review city land use regulations
periodically to “remove barriers to higher density housing and to make provision for a full
range of housing options.” Metro Plan Policy A.14 seems to recognize that the city’s ability
to predict the ultimate impact of land use regulations on housing density and options at the
time land use regulations are adopted or amended is imperfect. Metro Plan Policy A.14
simply réquires that the city assess and correct, on a periodic basis, any lénd use regulations
that prove to be a barrier to housing density or providing a full range of housing options.
While Metro Plan Policy A.14 probably would bar a land use regulation that on its face will
be' a barrier to achieving desired housing density or housing options, and petitioner
apparently believes that is the case with Ordinance 20418, we do not agree.

This subassignment of error is denied.
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C. Metro Plan Impervious Surface Policy

Metro Plan Policy G.17 provides that the city should “[ilnclude measures in local
land development regulations that minimize the amount of impervious surface in new
development][.]”"*

.Petitioner contends that because residential development in the areas affected by
Ordinance 20418 will have to be accommodated in shorter buildings in some cases and will
have to provide more parking it is logical to assume there will be more impervious surface
and Ordinance 20418 therefore violates Metro Plan Policy G.17.

As was the case with petitioner’s reading of Metro Plan Policy A.14, petitioner
misreads Metro Plan Policy G.17 to require something that it does not require. Metro Plan

Policy G.17 does not prohibit any amendment of the EC that might lead to individual

development that includes more impervious surfaces. Metro Plan Policy G.17 requires the

city to include measures in its land use regulations that will minimize impervious surfaces; it

is not a blanket ban on land use regulation amendments that might, in particular cases, lead to

-more impervious surfaces.

Where a land use regulation amendment would inevitably lead to increased
impervious surfaces, it is possible that we would require that the city adopt findings to
explain why such an amendment is consistent with Metro Plan Policy G.17. However,
petitioner’s assumption that the theoretically taller buildings with fewer parking spaces that
were possible under the EC before Ordinance 20418 would inevitably result in Zess

impervious surface and that the shorter buildings with more parking that will likely result

12 Both petitioner and the city state that this policy is Metro Plan Policy G.18. According to the Metro Plan
that is available on the city’s website, which we assume is the current and applicable version of the Metro Plan,
the impervious surface policy appears at Metro Plan Policy G.17 and the full text of that policy is as follows:

“Include measures in local land development regulations that minimize the amount of
impervious surface in new development in a manner that reduces stormwater pollution,
reduces the negative effects from increases in runoff, and is compatible with Metro Plan
policies.”
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under the Ordinance 20418 amendments will inevitably result in more impervious surface is
simply too tenuous. As intervenors-respondents point out, apparently few developers of
multiple family dwellings in the area are currently taking advantage of the higher maximum
building heights before Ordinance 20418, and even if they were it does not necessarily
follow that the smaller footprint of such buildings would result in fewer impervious surfaces.
In addition, if parking is provided underneath multiple family development, there would be
no increase in exposed impervious surface.

This subassignment of error is denied.

The fifth assignment of error is sustained in part and denied in part.
SIXTH ASSIGNMENT OF ERROR

Under its sixth assignment of error, petitioner argues the city failed to demonstrate
that the amendments adopted by Ordinance 20418 are consistent with the Transportation

Planning Rule (TPR-OAR chapter 660, division 12) and Metro Plan and TransPlan Policies.

A. Significant Affect on Transportation Facilities

As potentially relevant in this appeal, under the TPR an amendment to a land use
regulation would significantly affect a transportation facility if “[a]s measured at the end of
the planning period identified in the adopted transportation system plan,” the land use
regulation amendment would:

“(A) Allow land uses or levels of development that would result in types or
levels of travel or access that are inconsistent with the functional -
classification of an existing or planned transportation facility;

“(B) Reduce the performance of an existing or planned transportation
facility below the minimum acceptable performance standard
identified in the TSP or comprehensive plan; or

“(C) Worsen the performance of an existing or planned transportation
facility that is otherwise projected to perform below the minimum
acceptable performance standard identified in the TSP or
comprehensive plan.” OAR 660-012-0060(1)(c).
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